y CITY COUNCIL

Jj CITY AND COUNTY OF HONOLULU 13-203, CD1, FD1

HONOLULU, HAWAII : No.

RESOLUTION

AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT
WITH THE STATE OF HAWAII, DEPARTMENT OF TRANSPORTATION, RELATING
TO AMASTER AGREEMENT BETWEEN THE CITY AND COUNTY OF HONOLULU
AND THE STATE OF HAWAII FOR SECTIONS OF THE HONOLULU RAIL TRANSIT
PROJECT FROM KAMEHAMEHA HIGHWAY TO ALA MOANA CENTER, AND AN
AGREEMENT WITH THE HONOLULU AUTHORITY FOR RAPID TRANSPORTATION
(HART) RELATING TO THE CITY'S ASSIGNMENT AND HART'S ASSUMPTION OF
THE CITY'S OBLIGATIONS THEREUNDER,

WHEREAS, Chapter 1, Article 8, Revised Ordinances of Honolulu 1990, as
amended, provides that any intergovernmental agreement or any amendments thereto
which places an obligation upon the City or any department or agency thereof shall
require prior consent and approval of the City Council; and

WHEREAS, the City, by the Honolulu Authority for Rapid Transportation (HART),
a semi-autonomous agency of the City, is constructing the Kamehameha Highway
Guideway, the Airport Guideway, and the City Center Guideway Sections (Project) of
the Honolulu Rail Transit Project (HRTP), which is a fixed guideway system; and

WHEREAS, the Project is proposed to be situated within highway rights-of-way
which are under the jurisdiction, authority, and control of the State of Hawaii,
Department of Transportation (State); and

WHEREAS, the City and the State mutually recognize the need for entering into
an agreement designating and setting forth the respon3|b|ht|es of each party within the
State's rights-of-way hmlts and

WHEREAS, such an arrangement would impose certain obligations on the City,
thus necessitating an intergovernmental agreement between the City and the State; and

WHEREAS, under Section 17-103.6f the Revised Charter of the City and County
of Honolulu, as amended, HART has the authority to develop, operate, maintain and
expand the HRTP; and

WHEREAS, Ordinance 07-001 (2007) requires that capital costs to construct the
HRTP shall be paid entirely from general excise and use tax surcharge revenues,
interest earned on those revenues, and any federal, state, or private revenues; now,
therefore,
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% CITY COUNCIL

. CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAI No. _13-203, CD1, FD1

RESOLUTION

BE IT RESOLVED by the Council of the City and County of Honolulu, that the
Council hereby consents to and approves the proposed intergovernmental agreement
that is attached hereto as Exhibit "1" and by reference made a part of this Resolution
which includes and incorporates Exhibits "A" through "I" attached to such Exhibit "1"
(the "Intergovernmental Agreement"); and

BE IT FURTHER RESOLVED that the approval by the City Council to
execute the Intergovernmental Agreement is subject to the condition that the City
and HART shall enter into an agreement or agreements, in substantially the same
form as the Assignment and Assumption Agreement attached hereto as Exhibit "2"
and by reference made a part of this Resolution, wherein HART shall agree that it is
responsible for all obligations of the City under the Intergovernmental Agreement
including, without limitation, the obligation to pay for all capital costs to construct the
HRTP, and HART shall agree to indemnify, defend, and hold harmless the City from
and against any and all costs, claims and liabilities arising out of the

Intergovernmental Agreement; and

BE IT FURTHER RESOLVED, that the approval by the City Council to execute
the Intergovernmental Agreement is based upon the understanding and intent of the
Council that any obligation of the City to participate in future highway mitigation--
including tand acquisition and operational traffic mitigations--is dependent on 1) the
City's agreement that the mitigation is required as a result of a direct impact of the
Project, and 2) the City's further agreement to the extent of the cost sharing or costs;
and

BE IT FURTHER RESOLVED that the Director of the Department of
Transportation Services (DTS Director) or his designee is hereby authorized:

1. To execute an agreement with the State in substantially the same form as
the Intergovernmental Agreement attached hereto as Exhibit "1";

2. To execute an agreement with HART in substantially the same form as the
Assignment and Assumption Agreement attached hereto as Exhibit "2";
and

3. To execute any incidental or related agreements and documents in

furtherance of the Intergovernmental Agreement and the agreement with
HART so long as such agreements and documents do not incur additional
obligations on the part of the City;

and
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RESOLUTION

BE IT FINALLY RESOLVED that copies of this Resoclution be transmitted to the
Mayor, the Managing Director, the DTS Director, the Director of the State Department of
Transportation, the Executive Director and CEO of the Honolulu Authority for Rapld
Transportation, and to such other agencies as may be necessary.

INTRODUCED BY:

Ernest Martin (BR)

DATE OF INTRODUCTION:

August 28, 2013
Honolulu, Hawaii Councilmembers




EXHIBIT 1

Master Agreement
Between
The City and County of Honolulu and the State of Hawaii
For
The Honolulu Rail Transit Project

(Sections to and from: Kamehameha Highway Guideway,
Airport Guideway and City Center Guideway)

" THIS AGREEMENT is effective this day of , 2013 (the “Master

_ Agreement”), by and between the STATE OF HAWAII by its Dlrector of Transportation, whose
principal place of business and mailing address is 869 Punchbow! Street, Honolulu, Hawaii,
96813, hereinafter referred to as the “STATE,” and the CITY AND COUNTY OF HONOLULU
a municipal corporation of the State of Hawaii, whose principal place of business and mailing
address is Honolulu Hale, 530 South King Street, Honolulu, Hawaii 96813, hereinafter referred
to as the “CITY.” The STATE and the CITY collectively, are the “Parties,” and individually a
“Party,” all as governed by the context in which such words are used.

WITNESSETH THAT:

WHEREAS, Ordinance No. 07-001 authonzed the 1mplementatmn of the Locally
Preferred Alternative (the “LPA™), which is a fixed guideway system between Kapolei and the
University of Hawaii (“UH”) at Manoa, provided that a Minimum Operable Segment (the

“MOS”) of the LPA is constructed within financial constraints;

WHEREAS, Resolution No. 08-261 approved the MOS beginning at UH-West Oahu
(near the Kroc Center), via Farrington Highway and Kamehameha Highway (adjacent to Pearl
Harbor), to Aclele Street serving the Honolulu International Airport (hereinafter the “Airport™),
to Dillingham Boulevard, to Nimitz Highway, to Halekauwila Street and ending at Ala Moana -
Center;

WHEREAS, the CITY, by the Honolulu Authority for Rapid Transportation (“HART”), a
semi-autonomous agency of the CITY, is constructing a mass transit system known as the
Honolulu Rail Transit Project (“HRTP”) within the MOS which includes the limits of the
Kamehameha Highway Guideway Section, the Airport Guideway Section, and the City Center
- Guideway Section, as described in Article I and Exhibit “A” hereinafter referred to as the
“PROJECT™;

WHEREAS, the STATE has jurisdiction over all roads, alleys, streets, ways, lanes,
bikeways, bridges, and airports in the STATE, opened, laid out, or built by the government and
under the jurisdiction of the Department of Transportation (DOT) "STATE”;
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WI-IEREAS, the mission of the STATE is to provide a safe, efficient and accessible
highway and airport system through the utilization of available resources in the maintenance,
enhancement and support of land and air transportation facilities;

WHEREAS, AIRPORT LANDS are those lands and facilities owned by the STATE
Department of Transportation, Airports Division, as depicted in the most current Airport Layout
Plan, Exhibit B, Property Map (hereinafter “AIRPORT LANDS™),

WHEREAS, the PROJECT is proposed to be situated within STATE Highway rights-of-
way and AIRPORT LANDS which are under the jurisdiction, authority, and control of the
. STATE;

WHEREAS, it is in the public interest for the STATE to permit the construction,
operation and maintenance of the PROJECT and all transit facilities (hereinafter the
“GUIDEWAY FACILITY") within the STATE H1ghway rights-of-way and upon AIRPORT
LANDS, subject to the conditions herein;

WHEREAS, the STATE requires that the GUIDEWAY FACILITY not adversely affect
its highway and Airport safety, construction, maintenance, and operations; does not interfere
with, or minimizes to the extent possible, as agreed to by the STATE, the free and safe flow of
vehicular, bicycle and pedestrian traffic, aircraft movements, and Airport traffic; does.not
interfere with the STATE’s existing, planned, or contemplated fiture use of the STATE
Highway rights-of-way for land transportation purposes and AIRPORT LANDS for air
transportation purposes; and the construction, operation, and maintenance of the GUIDEWAY
FACILITY within the STATE Highway rights-of-way and AIRPORT LANDS are in accordance
with all applicable federal, State, CITY and any other apphcable laws, ordinances, and

‘regulations;

WHEREAS, gnidelines outlining safe and rational practices for accommodating the
GUIDEWAY FACILITY within STATE Highway rights-of-way and AIRPORT LANDS are of
valuable assistance to transportation agencies;

"WHEREAS, the STATE and the CITY mutually recognize the need for entering into a
Master Agreement designating and sefting forth the responsibilities of each Party;

WHEREAS, the STATE and the CITY, by mutual agreement, have identified each of the
Parties’ responsibilities within the STATE Highway and AIRPORT LANDS for the PROJECT,
and further, such responsibilities shall be contained in a Joint Use and Occupancy Agreement
and Airport Special Provisions (hereinafter “ASP”) as appropriate, , as set forth in Exhibit “C”
and Exhibit “D” respectively, atfached hereto;
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WHEREAS, the CITY has the authority pursuant to its Charter and ordinances to enter
into this Master Agreement and the STATE has been granted the authority to function adequately
in all areas of appropriate jurisdiction including the implementation of an integrated and
balanced transportation system and is authorized under the HRS to enter into this Master
Agreement; and

WHEREAS, the Director of Transportation has the authority to enter into this Master
Agreement for the STATE under HRS Section 26-19;

_ NOW, THEREFORE, the STATE and the CITY, in and for the consideration of the
mutual promises hereinafter set forth, the sufficiency and adequacy of which are hereby
acknowledged, and intending to be legally bound thereby, mutually agree as follows:

ARTICLE I - PROJECT DESCRIPTION

The PROJECT includes, but is not limited to, the design, construction, and maintenance
of the Kamehameha Highway Guideway Section, the Airport Guideway Section, and the City
Center Guideway Section of the HRTP from approximately four hundred (400) feet east of the
Pearl Highlands Station near Kuala Street along Kamehameha Highway (adjacent to Pearl
Harbor), onto Nimitz Highway, to Aolele Street and Ualena Street serving the Honolulu
International Airport, to Dillingham Boulevard, to Nimitz Hwy, to Halekauwila Street, and
ending at Ala Moana Center.

The PROJECT involves the design and construction of approximately 13 miles of
elevated guideway, including the associated roadway modifications and other infrastructure. The
GUIDEWAY FACILITY consists of a two track elevated structure primarily within the existing
STATE Highway alignment and AIRPORT LANDS, and requires utility relocations,
reconfiguration and reconstruction of the medians, left tum pockets, traffic signal relocations,
signs, pavement markers/markings, roadway widening, pedestrian and bicycle facilities,
removal/relocation of existing landscaping and installation of temporary landscaping,
landscaping irrigation, drainage facilities, stations, traction power substations, gap breaker
stations, and associated grading.

. There are fourteen (14) stations along the PROJECT’s alignment: the Pearlridge Station,
Aloha Stadium Station, Pearl Harbor Station, Airport Station, Lagoon Drive Station, Middle
Street Transit Center Station, Kalihi Station, Kapalama Station, Iwilei Station, Chinatown
Station, Downtown Station, Civic Center Station, Kakaako Station, and Ala Moana Station. The
PROJECT includes the Aloha Stadium third track, site improvements for traction power
substations, guideway lighting, miscellaneous electrical/mechanical wayside equipment, switch
machines, sound barrier walls, running rails and insulated third rail (contact rail), and installing
duct banks and system elements/cable trays.
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The Kamehameha Highway Section of the GUIDEWAY FACILITY primarily runs in
the median of Kamehameha Highway and will start at a point approximately 460 feet west of
where the sonthern Kamehameha Highway right-of-way line meets the northern Fairington
Highway right-of-way line. From here it runs eastward on the south side of Kamehameha
Highway for approximately 1,000 feet and then crosses into the median of Kamehameha
Highway. It continues running in the median of Kamehameha Highway crossing over H-1
Freeway, Moanalua Freeway, and the Aiea Accesstamp. After crossing the Aiea Access ramp it
will run on the east side of Kamehameha Highway, crossing over Salt Lake Blvd. and ending
approximately 300 feet south of Kohomua Street.

The Airport Guideway Section of the GUIDEWAY FACILITY continues along the south
side of Kamehameha Highway, continues to Nimitz Highway and turns south along Aolele Street
towards the Airport. It then follows Aolele Street eastbound, crosses through AIRPORT
LANDS (i.e. Airport roadways, automobile parking facilities, landscaped areas, ete.) to the
Airport Station. From there, it continues ¢astbound on Aolele Street, bisecting AIRPORT
LANDS to Ualena Street and Waiwai Loop east to reconnect to Nimitz Highway near Moanalua
Stream, and continues on to terminate past the Middle Street Transit Center Station.

The City Center Guideway Section of the GUIDEWAY FACILITY starts just past the
Middle Street Transit Center Station, follows Dillinghar Boulevard to the-vicinity of Kaaahi
Street and then turns east to connect with Nimitz Highway near Iwilei Road. The guideway will
follow Nimitz Highway’s eastbound direction to Halekauwila Street, then proceeds along
Halekauwila Street-past Ward Avenue, where it will fransition to Queen Street. The guideway
will cross from Waimanu Street to Kona Street in the vicinity of Pensacola Street and continue
above Kona Street to the Ala Moana Shopping Center.

The CITY’s Contractors shall be required to coordinate the safe, efficient, effective, and
continued movement of all modes of traffic through the construction zone(s). Prehlmnary level
Maintenance-of-Traffic (*MOT™) plans that are based on assumed column locations were
coordinated with the STATE. The MOT plans will be refined and finalized during detalled
design work by the CITY s Contractors.

The ex15t1ng landscaping is present anng most of the PROJECT, Wlth the
reconfiguration and installation of the GUIDEWAY FACILITY columns within the median
shoulder, and within AIRPORT LANDS, it will be necessary to remove certain existing
landscaping and install temporary landscaping until such time as final landscaping plans are
developed.

Utilities relocation will involve both public and private ufilities. There will be water,
storm water, sanitary sewer, natural gas, fuel, elecirical (both underground and overhead),
communication {both underground and overhead), traffic signals and conduits, some abandoned
fuel lines that are identified as needing to be relocated and removed or capped, and Anny Signal
Corps lines running through ATRPORT LANDS.
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See Exhibit “A” hereto for the PROJECT Map. Should-the description of the PROJECT
change, the STATE and the CITY agree to amend this Asticle I and Exhibit “A” in an instrument
in writing with a revised description,

ARTICLE II - PURPOSE OF THE MASTER AGREEMENT
The purpose of this Master Agreement is:

1. . To coordinate and minimize the impact of the GUIDEWAY FACILITY on the
STATE Highways and AIRPORT LANDS;

2. To prescribe the respective responsibilities of the STATE and the CITY and
establish cooperative procedures towards achieving the objectives identified herein;

3. To establish the terms and conditions under which the STATE will convey to the
CITY and its Contractors rights to use certain STATE Highway rights-of-way and AIRPORT
LANDS for the construction, operation, and maintenance of the GUIDEWAY FACILITY as
provided herein; and

4. To establish ﬁrocedures to resolve any disputes between the STATE and the
CITY arising in connection with the PROJECT and the GUIDEWAY FACILITY as provided
herein.

ARTICLE III - OPERATION AND MANAGEMENT RESPONSIBILITIES

L. For the safe, effective and efficient operations of the STATE Highways system
for the public and for the expeditious, effective and efficient design, consiruction, and operations
of the PROJECT, the CITY will assume authority, control, operation, and maintenance
responsibilities of the STATE Highways where the PROJECT is within the STATE Highway
rights-of-way during construction of the GUIDEWAY FACILITY;.

2. For the safe, effective and efficient operations of the Airports system the STATE
Airports Division will remain as the authority and assume control, operation, and maintenance
responsibilities of the ATRPORT LANDS, as specifically delmeated in Exhibit “E”, Page 3
where the Project impacts the AIRPORT LANDS;

3. The STATE Highways over which the CITY will assume authority, control,
operation, and maintenance responsibilities are portions of Kamehameha Highway and Nimitz
Highway/Ala Moana Boulevard (“CITY MAINTAINED STATE HIGHWAYS”), which are
more specifically delineated in Exhibit “F”, attached hereto and incorporated herein by reference.
The limits of the STATE Highway rights-of-way over which the CIT'Y will assume authority,
control, operation, and maintenance responsibilities pursuant to this Master Agreement
specifically EXCLUDE the right-of-way limits of the H-1 Freeway, the Moanalua Freeway, the
Aiea Access ramp, and the H-1 Viaduct;
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4, If the location where the PROJECT is located within the STATE Highway rights-
of-way and AIRPORT LANDS during construction of the GUIDEWAY FACILITY should
change, the Parties agree to amend Exhibit “E” and Exhibit “F” hereto in an instrument in
writing with a revised description;

5. The CITY’s operational and maintenance duties under this Article for the CITY
MAINTAINED STATE HIGHWAYS and GUIDEWAY FACILITY within 2 Section, except for
the AIRPORT LANDS within the Ajrport Section which shall be governed by the attached ASP,
shall commence upon the effective date of the Joint Use and Occupancy Agreement of that
particular Section.

6. The CITY agrees to reimburse the STATE for the street cleaning, inspection of
drains and culverts, and cleaning of other areas as necessary and as mutually agreed, subject to
the following:

a. If the work is performed by contractor(s), the STATE shall submit to the CITY
invoices for the work performed; or

b. If the work is a direct labor cost incurred by the STATE, the CITY agrees to
reimburse the STATE for direct labor costs, employee fringe benefits, and
indirect costs related to the direct labor costs incurred by the STATE subject to
the following:

1. The STATE shall prepare and submit a staffing plan for approval by the
CITY.

2. Eligible reimbursable direct labor costs shall be supported by periodic
certifications or personnel activity reports or equivalent documentation
pursuant fo 2 C.F.R. Part 225, Appendix B, Section 8.h, including, but not
limited to, timesheets signed by the employee and approved by a
supervisor or other responsible official(s) of the STATE.

3. The employee fringe benefit rate and indirect cost rate to be applied to
direet labor costs shall be the prevailing employee {ringe benefit rate and
indirect cost rate at the time the direct labor costs are incurred.

a. The STATE shall submit to the CITY a copy of the employee
fringe benefit rate officially established for each fiscal year within
fifteen (15) calendar days of the establishment of the employee
fringe benefit rate.

b. The STATE shall submit to the CITY a copy of the indirect cost
rate approved by the STATE’s Federal cognizant agency for each
fiscal year within fifteen (15) calendar days of the Federal
cognizant agency’s approval of the indirect cost rate.
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4, The same labor costs that are treated as indirect costs shall not be claimed
as direct labor costs.

An authorized STATE representative shall verify that work by the STATE for the street
cleaning, inspection of drains and culverts, and cleaning as necessary for areas by mutual
agreement was performed satisfactorily by signing a “Verified and Recommend Approval”
signature block on the employees’ invoices.

7. Once the CITY has assumed the operational and maintenance duties of this
Article over the CITY MAINTAINED STATE HIGHWAYS for a particular Section, the CITY
shall perform the operational and maintenance duties of this Article for that Section until the
STATE assumes the operational and maintenance duties for that-Section as described in
. paragraph 13 of this Article;

8. For each Section, the CITY agrees to assume sole anthority and control to operate
and maintain the CITY MAINTAINED STATE HIGHWAYS during construction of the
GUIDEWAY FACILITY in accordance with STATE requirements, including, but not limited to,
construction, operations, maintenance and environmental work and reporting as required by law,
rule, or regulation;

9. For each Section, the CITY shall assume the total operational and maintenance
duties for the CITY MAINTAINED STATE HIGHWAYS during the construction of the
GUIDEWAY FACILITY. The CITY MAINTAINED STATE HIGHWAYS shall be operated
and maintained in accordance with current STATE policies, standards and guidelines. Such
duties include, but are not limited to, the entire median, from curb face to curb face, for watering,
weeding, fertilizing, mowing, reseeding, cultivating, spraying, mulching, trimming and care of
shrubs and trees, edging, invasive plant removal and other services necessary for care and
median plantings; curb repairs; sidewalk repairs; paving repairs; replacement of dead or damaged
plants; street cleaning; cleaning and clearing of sidewalks, gutters, swales, and ditches; highway
lighting repairs and replacement; removal and disposal of trash and debris at no cost to the
STATE, and further take reasonable measures to mitigate, at the CITY s own costs and
expenses, any and all vehicular and pedestrian traffic safety and congestion impacts on the CITY
- MAINTAINED STATE HIGHWAYS during the construction of the GUIDEWAY FACILITY,

10.  The CITY shall comply with the Consent Decree dated September 29, 2005, in
the case of United States of America, Department of Health, State of Hawaii v. Department of
Transportation. State of Hawaii, Civil No. 05-00636 HG, attached hereto as Exhibit “G” and
incorporated by reference (“Consent Decree™), and the latest National Pollutant Discharge
Elimination System Permit issued by the Department of Health, attached hereto as Exhibit “H”
and incorporated by reference (“NPDES Permit™) within the CITY MAINTAINED STATE
HIGHWAYS and AIRPORT LANDS;
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11.  Prior to the effective date of any Joint Use and Occupancy Agreements and the
ASP, the CITY shali at its own expense conduct a site inventory of the site covered by the said
Joint Use and Occupancy Agreement and ASP to identify any existing environmental violations,
The CITY shall notify the STATE of the results of such site inventory and shall provide the
STATE with all testing results and reports from the site inventory. If the CITY contends that the
site inventory has identified environmestal violations, the CITY and STATE shall attempt to
negotiate a mutually acceptable resolution. At and as of the time the CITY assumes the
operational and maintenance duties of this Article for a Section until the STATE assumes the
operational and maintenance duties as described in this Article, the CITY shall be responsible for
any environmental violations that arise out of, are connected with, or are otherwise related to the
CITY’s activities under this Master Agreement and shall be responsible for fines, mitigation
requirements or other enforcement arising from said environmental violations regardless of when
the enforcement action is taken or imposed;

12.  For each Section, the CITY shall return the CITY MAINTAINED STATE
HIGHWAYS for that Section o the STATE in accordance with federal and STATE standards,
and shall provide a warranty for any work performed by the CITY or the CITY"s Contractors on
the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS in the applicable
Section for twenty-four (24) months after STATE acceptance of PROJECT work and
maintenance work fo the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS.
Such warranty shall be identical to the warranty required by the CITY of the CITY’s Contractors
for the PROJECT work, a copy of which is attached hereto as Exhibit “I"" and incorporated by
" reference; '

13.  For each Section, the STATE shall assume the total operational and maintenance
duties for the CITY MAINTAINED STATE HIGHWAYS for that Section after the PROJECT is
completed and accepted by the CITY in that Section, and the PROJECT work and maintenance
work to the CITY MAINTAINED STATE HIGHWAYS in that Section is accepted by the
STATE, which acceptance shall not be unreasonably withheld. Prior to the STATE assuming
and accepting the operational and maintenance duties for the CITY MAINTAINED STATE
HIGHWAYS from the CITY for & Section, the CITY shall notify the STATE in writing of the
proposed return of the operational and maintenance duties to the STATE for that Section and the
CITY shall conduct a site inspection with the STATE on the acceptance of the CITY
MAINTAINED STATE HIGHWAYS. Should the STATE have any objections to the
PROJECT work and maintenance work to the CITY MAINTAINED STATE HIGHWAYS fora
Section, the STATE shall have thirty (30) calendar days after the site inspection to submit a
statement of written objections to the CITY, otherwise the STATE shall be deemed to have
accepted such work and shall assume operational and maintenance duties over the CITY
MAINTAINED STATE HIGHWAYS for that particular Section. Any written objections by the
STATE shall be appropriately addressed by the CITY for acceptance by the STATE, which
acceptance shall not be unreasonably withheld; -

Is

8
Master Agreement Between the City and County of Honolulu
and the State of Hawaii for the Honolulu Rail Transit Projeet



14, Afier construction of the GUIDEWAY FACILITY is completed and the STATE
has accepted the PROJECT work and maintenance work for a Section, the STATE will resume
sole authority and control to operate and maintain the CITY MAINTAINED STATE
HIGHWAYS within that Section in accordance with STATE requirements, including, but not
limited to, operations, maintenance and environmental Work and reporting as required by law,
tule, or regulation.

ARTICLE IV — DESIGN AND CONSTRUCTION MANAGEMENT CONSULTANT

1. To carry out the terms.of thjs Master Agreement in an expeditious, effective, and
efficient manner, the CITY shall procure a Design and Construction Management Consultant for
the Kamehameha Guideway, the Airport Guideway, and the City Center Guideway Sections to
work under the direction and on behalf of the STATE to review, coordinate, and respond to the
PROJECT design submittals; to coordinate the STATE’s projects and permits for the PROJECT;
to perform required design reviews and construction inspections for the PROJECT; and to
monitor compliance with the Consent Decree and the NPDES Permit;

The CITY agrees that its consultants will work together with the Design and Construction
Management Consultants, and allow the Design and Construction Management Consultants fo
review all documents necessary for the Design and Construction Management Consultants to
effectively review, coordinate and respond on the STATE’s behalf.

2, The CITY agrees the Design and Construction Management Consultants shall
coordinate the PROJECT with other STATE's projects and permits on the CITY MAINTAINED
STATE HIGHWAYS and AIRPORT LANDS;

3. The CITY agrees.the Design and Construction Management Consultants will have
adequate staff to carry out the functions identified in ARTICLE IV, Items 1 and 2;

4. Office space may be available at CITY offices for the Design and Construction
Management Consultants to conduct activities which are required to be provided at the CITY
office site, including, but not limited to, work space, office furniture and equipment;

5. The CITY agrees to fully fund the contracts for the Design and Construction
Management Consultants;

The CITY acknowledges that the Airport Guideway portion of the PROJECT is
substantially different than work on CITY MAINTAINED STATE HIGHWAYS, and agrees to
approve and fully fund subconsultants, as needed by the Design and Construction Management
Consultant, to perform additional work associated with the Airport Guideway PROJECT. The
STATE shall not be held to the CITY’s deadlines in the event of CITY delays in approving such
subconsultants.

6. The CITY agrees to reimburse the STATE Highways and Airports for direct labor
costs, employee fringe benefits and indirect costs related to the direct labor costs incurred by the
STATE’s staff for the review and coordination of the PROJECT, subject to the following;
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a. The STATE shall prepare and submit a staffing plan for approval by the CITY;

b. Eligible reimbursable direct labor costs shall be supported by perlodxc
certifications or personnel activity reports or equivalent documentation pursuant
to 2 C.F.R. Part 225, Appendix B, Section 8.h, including, but not limited to,
timesheets signed by the employee and approved by a supervisor or other
responsible official(s) of STATE;

c. The employee fringe benefit rate and indirect cost rate to be applied to direct labor
costs shall be the prevailing employee fringe benefit rate and indirect cost rate at
the time the direct labor costs are incurred;

1. The STATE shall submit to the CITY a copy of the employee
fringe benefit rate officiaily established for each fiscal year within
fifteen (15) calendar days of the establishment of the employee
fringe benefit rate; and

2. The STATE shall submit to the CITY a copy of the indirect cost
rate approved by STATE’s Federal cognizant agency for each
fiscal year within fifteen (15) calendar days of the Federal
coghizant agency’s approval of the indirect cost rate; and

d. The same labor costs that are treated as indirect costs shall not be claimed as
direct labor costs.

An authorized STATE representative shall verify that work by the STATE to review and
coordinate the Project was performed satisfactorily by signing a “Verified and Recommend
Approval” signature block on the employees’ invoices.

7. Should the PROJECT be cancelled for any reason, the CITY shall terminate the
contracts for the Design and Construction Management Consultants for convenience.

ARTICLE V - DESIGN

L. The CITY agrees that the STATE will review the PROJECT designs and provide
comments to the CITY; .

2. The CITY shall submit to the STATE, PROJECT-related design submittals that
affect STATE Highway rights-of-way on the CITY MAINTAINED STATE HIGHWAY'S and
AIRPORT LANDS. The STATE will receive intermediate and semi-final design submittals for
review, The STATE shall review and accept any design submittals of any facilities that affect
the safety and/or operations of the CITY MAINTAINED STATE HIGHWAYS and AIRPORT
LANDS;
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3. The Parties agree that the final design drawings approved by the STATE shall
constitute the final work scope for PROJECT construction insofar as the design affects the CITY
MAINTAINED STATE HIGHWAYS and AIRPORT LANDS;

4. The CITY has identified in Exhibit “E” the properties within the STATE
Highway rights-of-way and AIRPORT LANDS necessary for the CITY and its Contractors to
complete the PROJECT as described in ARTICLE I and Exhibit “A”;

5. * The CITY shall provide to the STATE its Contractors” and Design Consultants’
submittal schedules for review and the CITY agrees to address the STATE’s design review
process when reviewing the CITY’s Contractors and Design Consultants® schedules;

6.. Relocation, modification and/or reconstruction of the STATE’s facilitics shall be
in accordance with the latest and most current STATE and Federal policies, criteria, guidelines
and manuals unless otherwise agreed to between the Parties;

7. The Parties acknowledge that timely STATE review of PROJECT-related design
submittals is critical and therefore time is of the essence to maintaining the PROJECT schedule.
The STATE shall have twenty-one (21) calendar days or a mutually agreed upon time frame for
the STATE’s review and approval;

The CITY agrees that having the Design and Construction Managerment Consultants
conduct periodic reviews of its design progress in advance of the formal design submittals will
assist in the STATE meeting the time frame for the STATE'’s review. The CITY agrees that lack
of periodic reviews could affect the STATE in meeting the time frame for STATE’s reviews.

8. The STATE’s review of PROJECT-related design submittals which affect
STATE highway facilities and the State Highway System, and AIRPORT LANDS will be
limited to review for conformance to STATE and Federal design standards and requirements,
including those of the Federal Highway Administration ("FHEWA™) and Federal Aviation
Administration (“FAA”), and the CITY will be responsible for all other aspects of design;

9. The Parties agree that an up-to-date and appropriately maintained website for the
communication and collaboration between the Parties on submittals for review will be
implemented. The website will be developed, implemented and updated by the CITY as
required;

10.  The CITY shall submit to the STATE for review and approval any and all
GUIDEWAY FACILITY design plans and specifications for future significant additions,
changes, and alterations to, and modification and replacement of, any facilities within STATE
Highway rights-of-way and AIRPORT LANDS insofar as such matters affect the safety and/or
operations of the STATE Highway and Airport system within the limits of the PROJECT, and
such approval shall not be unreasonably withheld;
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11.  After the acceptance of the design plans and specifications by the Parties, no
significant or material changes that affect or impact the safety and/or operations of the State
Highway, the Airport, the Joint Use and Occupancy Agreement, the ASP, or the Construction
Permit may be made to the design plans and specifications unless agreed in writing by both
Parties. The CITY shall timely notify the STATE in writing of all minor, non-significant
changes or modifications;

12. The CITY shall timely provide to the STATE for submittal to the FHWA and
FAA such drawings, data, reports, records, contracts, or other documents relating to the
PROJECT as are necessary for the STATE FHWA, and FAA to process an application to utilize
land existing within the publicly acquired right-of-way of any Federal-Aid Highway or
AIRPORT LANDS for the PROJECT. All communication with FHWA and FAA will be
through the STATE;

13.  Within six (6) months after completion of each section of the GUIDEWAY
FACILITY, the CITY will furnish the STATE with “as-built” drawings. The “as-built”
drawings shall conform to the STATE CADD software and Airport Drafting Guidelines;

14, Within six (6) months after completion of each section of the GUIDEWAY
FACILITY, the CITY will furnish the STATE with one (1) hardcopy and one (1) *.pdf’
electronic file of all design reldted reports.

ARTICLE VI - CONSTRUCTION

L. Construction work related to the GUIDEWAY FACILITY shall be performed by
the CITY and its Contractors and the GUIDEWAY FACILITY shall be constructed in
accordance with current STATE and federal policies, standards and guidelines. The STATE
grants to the CITY and its Contractors the right to construct the PROJECT on, within, under,
over, and across the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS. The
CITY’s construction duties under this Article for the CITY MAINTAINED STATE
HIGHWAYS and GUIDEWAY FACILITY within a Section, except for the AIRPORT LANDS
within the Airport Section which shall be govemned by the ASP, shall commence upon the
effective date of the Joint Use and Occupancy Agreement of that particular Section.

2. For each Section, the CITY shall nofify the STATE in writing prior to the initial
entry by the CITY or its Contractors onto the CITY MAINTAINED STATE HIGHWAYS and
AIRPORT LANDS after execution of this Master Agreement and after the execution of the
applicable Joint Use and Occupancy Agreement and ASP.

3. The CITY shall cause to be performed and the STATE agrees to the relocation,
modification, or reconstruction of STATE facilities on CITY MAINTAINED STATE
HIGHWAYS and all facilities located on AIRPORT LANDS as necessitated for the
GUIDEWAY FACILITY, including, but not lirnited to, streets, utilities, traffic signals, traffic
signing, street lighting, signing, landscaping, street furniture and sidewalks, which shall be in
accordance with the STATE and Federal design standards and requirements.
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4, The replacement of or modifications to the STATE facilities as necessitated for
the GUIDEWAY FACILITY and STATE and Federal design standards and requirements shall
be at the CITY s expense.

5. The CITY shall be responsible for any permits required for the GUIDEWAY
FACILITY, including, but nat limited to, construction and environmental permits.

6. All GUIDEWAY FACILITY schedules for construction work that relate to the
safety and/or operation of the CITY MAINTAINED STATE HIGHWAYS and all facilities
located on AIRPORT LANDS shall be approved by the STATE.

7. All GUIDEWAY FACILITY work performed by the CITY’s Contractors related
to the safety and/or operation of the CITY MAINTAINED STATE HIGHWAYS and all
facilities located on AIRPORT LANDS may be inspected by the STATE or its representatives,

‘ 8. The CITY shall coordinate with the STATE to keep the STATE informed of the
GUIDEWAY FACILITY construction activities and complaints,

9. During constriction, the Parties shall agree to schedule joint meetings between
STATE staff and the CITY staff to review progress of construction and future actions.

10.  The CITY shall be responsible for coordinating the necessary modification and/ox
relocation of all existing utilities, including obtaining additional rights-of-way. Any and all work
found to be unacceptable by the STATE shall be appropriately addressed by the CITY for
acceptance by the STATE.

11.  Within the CITY MAINTAINED STATE HIGHWAYS and AIRPORT LANDS,
the CITY shall comply with the Consent Decree and the NPDES Permit. The CITY shall be
responsible for environmental violations as set forth in Paragraph 11 of Article III of this Master
Agreement, except any environmental violations arising out of or related to the STATE’s work.

12, The CITY shall not allow additional runoff into the STATE drainage facilities
unless the CITY demonstrates that retaining the additional runoff on-site is not practical and the
additional runoff will have no negative impacts to the existing facility. The STATE will have
the right to review and accept or deny such design.

ARTICLE VII - BETTERMENTS

1. The STATE in collaboration with the CITY may add betterments to the
PROIJECT scope of work when in the best interest of the public and feasible.

2. The STATE shall be solely responsible for all costs due to the betterments,
including design and increased construction management expenses associated with the
betterments, and all construction costs, unless otherwise agreed to by the CITY.
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3. Itis agree'd that the betterment work and costs on the State Highways must be
accepted by both the CITY and the STATE.

4. Prior to the construction of aﬁy betterments, the CITY and the STATE shali enter
into a separate written agreement regarding betterments that will specify, among other things, the
funding and payment mechanisms for any betterments as provided in ARTICLE VI, Paragraph 2.

ARTICLE VIII - TRAFFIC MANAGEMENT

1. The construction of the GUIDEWAY FACILITY will cause increased traffic
congestion for vehicular, bicycle, and pedestrian modes of travel, and the CITY shall develop
and maintain traffic plans, such as maintenance of traffic plans and traffic control plans, to
minimize traffic congestion to allow free and safe flow of vehicular, bicycle and pedestrian
traffic, aircraft, and emergency response efforts on this corridor during construction.

2. To further manage the traffic affected by the construction of the GUIDEWAY
FACILITY during the construction of the PROJECT, the CITY agrees to procure a
Transportation Management Consultant who shall be assigned and dedicated solely to manage
the GUIDEWAY FACILITY s traffic plans in coordination with both the STATE, including the
Airport and the CITY traffic operations offices until the PROJECT is fully operational.

-3, .The Transportation Management Consultant shall manage the PROJECT’s traffic
plans affected by the GUIDEWAY FACILITY. '

4. The Transportation Management Consultant shall utilize existing Intelligent
Transportation Systems (ITS) and the transportation management center capabilities to manage
traffic on this corridor, impletent new ITS strategies to complement existing ITS for the
purpose of managing traffic effectively and efficiently on this corridor, and the CITY shall be
responsible for all costs to implement new ITS strategies due to traffic impacts caused by the
GUIDEWAY FACILITY.

5. - The CITY’s public involvement team will coordinate with the Transportation
Management Consultant for the purpose of providing current.information to the public and
media;

6. The CITY agrees to solely fund the contract for the Transportation Management
Consultant. '

7. Should the PROJECT be cancelled for any reason, the CITY shall terminate the
contract for the Transportation Management Consultant for convenience.
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ARTICLE IX - PUBLIC OUTREACH

1. It is agreed for the proper management of all surface modes of transportation on
this corridor, public awareness and coordination is needed. The information needed for public
awareness should include, but not be limited to, information on construction phasing and
scheduling, traffic congestion levels, lane closures and detours; operations and management;
aesthetic mitigation resulting from public concerns for the life of the PROJECT, as defined in
this Master Agreement; and the public coordination required for public awareness, public
outreach strategies and response capabilities.

2. The CITY shall be responsible for the public outreach and awareness related to
the PROJECT, and to respond to public inquiries and complaints.

3. The CITY shall establish a 24-hour hofline telephone number.
ARTICLE X — JOINT USE AND OCCUPANCY AGREEMENT

1. Upon issuance of a Construction Notice to Proceed for each Section (except the
AIRPORT LANDS which is governed by the terms of the ASP), the Parties shall enter into a
Joint Use and Occupancy Agreement for properties located in each Section identified for the
GUIDEWAY FACILITY, in a form similar in all material respects to the document attached as
Exhibit “C” hereto, which is hereby incorporated into this Master Agreement by reference for ail
purposes. The CITY shall give the STATE sixty (60) days notice or notice as otherwise agreed
to by the Parties prior to issuing the Construction Notice to Proceed for each Section of the .
GUIDEWAY FACILITY.

ARTICLE XI - AIRPORT SPECIAL PROVISIONS

Upon issuance of a Construction Notice to Proceed for the Section on AIRPORT
LANDS, the Parties shall enter into theAirport Special Provisions, in a form similar in all
material respects fo the document attached as Exhibit “D” hereto, which is hereby incorporated
into the Master Agreement by reference for all purposes. The CITY shall give the STATE sixty
(60) days notice or notice as otherwise agreed to by the Parties prior to issuing the Construction
Notice to Proceed.

ARTICLE XII- MISCELLANEOUS

L Time is of the Essence. The Parties acknowledge and agree that time is of the
essence as to each and every obligation under this Master Agreement.

2. Compliance with Laws. The CITY shall complete the PROJECT in accordance
with all applicable Federal, STATE, and CITY laws.
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3. Funding. The CITY shall provide all the necessary funds for completion of the
GUIDEWAY FACILITY, including all costs for any future mitigations as specified in the Joint
Use and Occupancy Agreement and Airport Special Provisions through any of its available
means. The STATE is under no obligation for funding for the GUIDEWAY FACILITY asa
result of this Master Agreement. This paragraph does not apply to betterments.

4. No Third-Party Agreements. Except as otherwise authorized in writing by the
STATE, the CITY shall not execute any contract or obligate itself in any manner requiring
action/approval from the STATE. The CITY will be responsible for payment to third-party
contractors retained by the CITY for the PROJECT.

5. Dispute Resolution, The Parties shall resolve all disputes regarding all items in
this Master Agreement af the lowest staff level possible. Disputes subject to this provision
include, but are not limited to, the following: physical impacts, safety and operational impacts,
long-term PROJECT impacts, regulatory impacts, design review and approval, personnel,
additional rights-of-way, credits for funds expended, and prepatation of additional
intergovernmental agreements necessary to implement this Master Agreement. In the event the
Parties are unable to resolve disputes at the staff level, the matter shall be referred to the City and
County of Honolulu, Director of the Department of Transportation Services and the State of
Hawaii, Director of the Department of Transportation for resolution.

6. Except as stated in this Master Agreement, the STATE shall not incur any
responsibility nor any liability under contract, tort or otherwise for any of its review and/or
approvals for the GUIDEWAY FACILITY provided herein.

7. Indemnity, Notwithstanding any agreements to the contrary between the Parties,
the CITY shall hold harmless, defend, and indemnify the STATE from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss, injury, death, or
damage under torf, contract or otherwise, including, but not limited to, claims of property
damage, personal injury, or death of persons, and economic loss, whenever such loss, injury,
death, or damage arises out of, is connected with, or related to the CIT'Ys acts, omissions, rights
and responsibilities under this Master Agreement, provided, however, that the CITY shall not be
responsible for indemnifying the STATE from and against any claims or damages arising out of
the negligence or intentional misconduct of the STATE.

8. Insurance. The CITY shall procure or cause to be procured and maintained
during the term of this Master Agreement, comprehensive general liability insurance, and if
necessary, excess liability insurance, with combined single limits of not less than $5,000,000 for
bodily injury and property damage per occurrence, which shall cover all the claims arising out’
of, connected with, or related to rights and responsibilities under this Master Agreement. Such
policy(ies) shall name the STATE as an additional insured. The policies of insurance for the
CITY’s Contractors working on the PROJECT, GUIDEWAY FACILITY and CITY
MAINTAINED STATE HIGHWAYS and the AIRPORT LANDS shall name the STATE as an
additional msured
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The CITY shall furnish the STATE with evidence that such policy or policies have been
issued and are in force, and without notice or demand, furnish like certificate(s) upon each
renewal thereof. The CITY shall provide the STATE with thirty (30) days prior written notice of °
any termination or cancellation of the coverage provided by said policy or policies. The
minimum limits of insurance recited herein may be increased by the STATE as the STATE
deems necessary in the exercise of sound business judgment. All insurance required herein shall
apply as primary insurance with respect to any other insurance or self-insurance programs
afforded to the STATE. This paragraph shall not relieve or release the CITY from its
responsibilities under this Master Agreement or limit the amount or degree of the CITY s
liability, and shall not be construed to transfer any liability from the STATE to the CITY,

The CITY may, at its sole discretion, elect to self-insure any and all insurance it is
required to provide hereinabove.

9. No Obligation to Third Parties. There are no intended third party beneficiaries to
this Master Agreement. It is expressly understood that the enforcement of the terms and
conditions of this Master Agreement, and all rights of action relating to such enforcement, shall .
be strictly reserved to the CITY and the STATE, and nothing contained in this Master
Agreement shall give or allow any legal or equitable remedy, claim, or right of action by any
third person under this Master Agreement. It is the express intention of the Parties that any third
person who receives benefits under this Master Agreement shall be deemed an incidental .
beneficiary only.

10.  Binding Effect. All provisions contained in this Master Agreement shall be
binding upon and inure to the benefit of the respective Parties, their successors and permitted
assigns, and officers, agents, and employees or any person acting for and on their behalf,

[i.  Singular, Plural, Gender. All words used herein in the singular number shall
extend to and include the plural. All words used in the gender shall extend to and include all
genders. :

"12.  Severability. The portions of this Master Agreement shall be severable, and any
invalidity, unenforceability, or illegality of any provision or provisions of this Master Agreement
shall not affect any other provision or provisions of this Master Agreement, and each term or
provision of this Master Agreement shall be construed to be valid and enforceable to the full
extent permitted by law.

13."  Assignment. This Master Agreement is binding upon the Parties and any agency
of government may assume the rights and obligations of a Party provided that the Party making
such assignment shall continue to be obligated under the terms of the Master Agreement;
otherwise the Master Agreement is non-transferable and non-assignable in whole or in part,
except by an instrument, in writing, signed by the Parties.
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14, Headings. The headings and captions herein are for convenience or reference
only and are not intended to fully describe, define, or limit the provisions of this Master
Apgreement to which they may pertain.

15,  Entire Agreement; Amendment. This writing embodies the whole agreement and
understanding of the Parties. There are no promises, terms, conditions, or obligations other than
those contained herein, and this Master Agreement shall supersede all previous communications,
representations, or agreements-either verbal or written, between the Parties hereto, This Master
Agreement cannot be modified except by an instrument, in writing, signed by each of the Parties.

IN WITNESS WHERECF, the Parties have caused these presents to be executed the day
and year first above written,

CITY AND COUNTY OF STATE OF HAWAII .
HONOLULU DEPARTMENT OF TRANSPORTATION
By: Michael D. Formby, Director By: Glenn M. Okimoto, Ph.D.

Department of Transportation Services Director, Department of Transportation
City & County of Honolulu . State of Hawaii

APPROVED AS TO CONTENT: APPROVED AS TO FORM:

By: Nelson H. Koyanagi, Jr., Director Deputy Attorney General
Department of Budget & Fiscal Services

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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EXHIBIT « C”

JOINT USE AND OCCUPANCY AGREEMENT
FOR

SECTION

THIS AGREEMENT is effective this (the “Joint Use and
Occupancy Agreement”), by and between the STATE OF HAWAIL, by its Director of
Transportation, whose principal place of business and mailing address is 869 Punchbowl] Street,
Honolulu, Hawaii, 96813, hereinafter referred to as the “STATE,” and the CITY AND
COUNTY OF HONOLULU, a municipal corporation of the State of Hawaii, whose principal
place of business and mailing address is Honolulu Hale, 530 South King Street, Honoluln,
Hawaii 96813, hereinafter referred to as the “CITY.” The STATE and the CITY collectively,
are the “Parties,” and individually a “Party,” all as governed by the context in which such words
are used.

WITNESSETH THAT:

WHEREAS, Ordinance No. 07-001 authorized the implementation of the Locally
Preferred Alternative (the “LPA”), which is a fixed guideway system between Kapolei and the
University of Hawaii (“UH”) at Manoa, provided that 2 Minimum Operable Segment (the
“MOS™) of the LPA is constructed within financial constraints;

WHEREAS, Resolution No. 08-261 approved the MOS beginning at UH-West O’ahu
(near the Kroc Center), via Farrington Highway and Kamehameha Highway (adjacent to Pearl
Harbor), to Aolele Street serving the Airport, to Dillingham Boulevard, to Nimitz nghway, to
Halekauwila Street, and ending at Ala Moana Center;

WHEREAS, the CITY, by the Honolulu Authority for Rapid Transportation (“HART”), a
semi-autonomous agency of the CITY, is constructing a mass transit system known as the
Honolulu Rail Transit Project (“HRTP”) within the MOS which includes the limits of the
Kamehameba Highway Guideway Section, the Airport Guideway Section, and the City Center
Guideway Section, as described in Article I and Exhibit “A* of the Master Agreement
hereinafter referred to as the “PROJECT™;

WHEREAS, the PROJECT is proposed to be situated within STATE Highway rights-of-
way which are under the jurisdiction, authority, and control of the STATE;

WHEREAS, IHART and the STATE entered.into the Master Agreement between the City
and County of Honolulu and the State of Hawaii for the Honolulu Rait Transit Project, dated
' (the “Master Agreement”);

WHEREAS, in accordance with the terms of the Master Agreement, the CITY has
identified certain properties within the STATE’s rights-of-ways necessary for the CITY to
complete the PROJECT;
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WHEREAS, in accordance with the terms of the Master Agreement, the CITY and the
STATE desire to enter into this Joint Use and Occupancy Agreement for the certain properties
more specifically identified herein;

WHEREAS, it is in the public interest for the STATE to permit the construction,
operation and maintenance of the PROJECT and transit facilities (hereinafter referred to as
“GUIDEWAY FACILITY"”) within the STATE Highway rights-of-way subject to the conditions
herein; and

WHEREAS, the. STATE does not object to granting the CITY s joint use and occupancy
rights over the certain properties provided the CITY complies with the terms and conditions set
forth below;

- NOW, THEREFORE, the Parties, in and for the consideration of the mutual promises
hereinafter set forth, the sufficiency and adequacy of which are hereby acknowledged, and
intending to be legally bound thereby, hereby mutually agree as follows:

1. Premises. The STATE is the owner of and has jurisdiction, authority, control and
possession of those certain parcels of land described in Exhibit “E”, Page  of the Master
Agreement (hereinafter referred to as the “Premises™).

2. Grant of Use and Occupancy Rights,

a. The STATE hereby grants the CITY the joint right to use and occupy, on a
non-exclusive basis, including surface, subsurface, and air space property,
such portion of the Premises as shall be necessaty to allow the
construction, operation, and maintenance of the PROJECT for the life of
the Honolulu Rail Transit Project or for seventy-five (75) years or sooner
termination, whichever occurs first.

b. The location and extent of the Premises which may be utilized for
PROJECT facilities, and the scope and nature of such use, shall be
governed by the as-built drawings.

3. Right to Construct the PROJECT. The STATE grants to the CITY and its
Coniractors the right to construct and maintain the PROJECT on, within, under, over, and across
the Premises. The CITY shall be solely responsible for all costs and expenses incurred in
connection with the PROJECT and the maintenance of the PROJECT on the Premises, including,
but not limited to, all design, planning, engineering, construction, alteration, and maintenance
costs and expenses. The CITY’s operation and maintenance responsibilities during PROJECT
construction are set forth in Article III of the Master Agreement.

4, Consideration. In consideration for the CITY’s right to use and occupy the
Premises granted by the STATE to the CITY by this Joint Use and Occupancy Agreement, the
CITY agrees as follows:
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a. The CITY agrees to construct, operate, and maintain the GUIDEWAY
FACILITY as set forth in this Joint Use and Occupancy Agreement;

b. The CITY agrees to provide regular service to the general public in the
area served by the PROJECT; and

¢ The CITY shall be solely responsible for all costs and expenses incurred in
connection with the PROJECT and the operation and maintenance of the
. PROJECT on the Premises as set forth herein, including, but not limited
to, all design, planning, engineering, construction, alteration, and
maintenance costs and expenses, including the costs to mitigate relocation
of highway facilities, eccupants or utilities due fo the existence of the.
PROJECT.

5. Work Permit. The CITY shall request and the STATE shall promptly grant
within twenty-one (21) calendar days or a mutually agreed upon time frame a permit for any
construction, installation, maintenance, repair, removal, replacement, reconstruction, and upkeep
work that affects the safety and/or operations of the STATE Highway within the Premises prior
to commencing such work. In the case of an emergency, the STATE may grant the permit after
the work remedying the emergency need has been performed.

6. . Work Completion. Upon completion of any work performed on, within, under,
over, or across the Premises by the CITY and its Contractors, the CITY and its Contractors shall
remove all unused or surplus materials, if any, and shall restore the Premises and any other
affected areas to a condition reasonably satisfactory and acceptable tothe STATE. In addition,
the CITY shall provide a warranty for the restoration' work for a period of not less than twenty-
four (24) months from the date of final inspection and acceptance by the STATE. Such warranty
shall be identical to the warranty required by the CITY of the CITYs Contractors for the
PROJECT work, a copy of which is attached to the Master Agreement as Exhibit “ I” and
incorporated by reference, the STATE acknowledges that it has reviewed and by signing this
Joint Use and Occupancy Agreement accepts the terms of such warranty, and the warranty shall
insure that the CITY shall be responsible for any failure of the restoration work.

7. - Ownership of Improvemeénts. Upon satisfactory completion of the fixed
guideway improvements constructed pursuant to the PROJECT, the CITY shall accept such
fixed guideway improvements as part of the fixed guideway transit system. Upon satisfactory *
completion of the roadway and related improvements to STATE Highways constructed pursuant
to the PROJECT, the STATE shall accept such improvements as the STATE’s public
improvements.

8. Maintenance of CITY Improvements. The CITY shall, at its sole cost and
expense, keep the PROJECT in a safe, clean, sanitary, and orderly condition, including, but not
limited to, making all necessary repairs to the PROJECT, and shall not make, permit, or suffer,
any waste, strip, spoil, nuisance, or unlawful, improper, or offensive use of the PROJECT.
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9. Repair. The CITY shall not damage, undermine, or otherwise destroy any portion
of STATE property, including, without limitation, any STATE Highway facilities or
improvements situated on or near the Premises or any equipment or appurtenances relating
thereto, including, but not limited to, sidewalks, storm drains, drainage systems, and
underground utility systems. The CITY shall, at the written direction of the STATE, promptly,
at its sole cost and expense, repair, restore, and reconstruct that portion of said STATE propetty
so damaged, undermined, or destroyed, including any and all affected facilities, improvements,
equipment, and appurtenances. Repair work shall be designed and constructed in accordance
with all applicable STATE and federal standards and requirements.

10.  No Obstruction. The CITY shall not construct, replace, repair, or maintain any
landscaping or any portion of the PROJECT on, within, under, over, or across the Premises in
such a manner as to (a) unreasonably obstruct traffic, (b) obstruct, in any way whatsoever, the
sight lines and distances and view corridors along the STATE Highway, except as agreed to by
the parties, or (c) otherwise constitute a hazard to users of the STATE Highway, as determined
by the STATE.

11. STATE Work Within or Affecting the fixed guideway transit system. If the

STATE performs work of any kind on, within, under, over, across, near, or affecting the fixed
guidewsay transit system, the STATE will coordinate such work with the CITY. The CITY shall
not prevent the STATE from performing such work, provided, however, that the STATE will
take the necessary protective measures to assure that such work does not unreasonably interfere
with the CITY s use of the fixed guideway transit system. The STATE must secure approval
from the CITY if the proposed STATE work interferes with the operation and./or safety of the
fixed guideway transit system.

_ 12, . Future Highway Mitigation. The CITY acknowledges that the construction of the
GUIDEWAY FACILITY may reduce roadway capacity and potentially affect operations of the
STATE corridor along Kamehameha Highway and Nimitz Highway including but not limited to;
highway widening, installation of shared lanes, and intersection modifications within its existing

right-of-way. The CITY therefore agrees to participate with the STATE in areas that were
directly impacted by the PROJECT in the acquisition of land required to accommodate highway
improvements at the time when the STATE determines that the improvement work will proceed.
The CITY will participate in sharing in the cost and expenses with the STATE in instances
where land acquisition is demonstrated to be in excess of the land necessary had the
GUIDEWAY FACILITY not been constructed and shall be solely responsible for all costs and
expenses in instances where land acquisition is solely due to the construction of the
GUIDEWAY FACILITY, including but not limited to, fees associated with the land acquisition
and all design, planning, engineering, construction and alteration costs. The CITY also agrees to
be solely responsible for any post construction operational traffic mttlganons that were a direct
result of the PROJECT.

13. Indemmity. Notwithstanding any agreements to the contrary between the Parties,
the CITY shall hold harmless, defend, and indemnify the STATE from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss, injury, death, or
damage under tort, contract or otherwise, including, but not limited to, claims of property
damage, personal injury, or death of persons, and economic loss, whenever such loss, injury,
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death, or damage arises out of, is connected with, or related to the CITYs acts, .omissions, rights
and responsibilities under this Joint Use and Occupancy Agreement, provided, however, that the
CITY shall not be responsible for indemnifying the STATE from and against any claims or
damages arising out of the negligence or intentional misconduct of the STATE.

14.  No Obligation to Third Parties. There are no intended third party beneficiaries to
this Joint Use and Ocecupancy Agreement. It is expressly understood that the enforcement of the
- terms and conditions of this Joint Use and Occupancy Agreement, and all rights of action
relating to such enforcement, shall be strictly reserved to the CITY and the STATE, and nothing
contained in this Joint Use and Occupancy Agreement shall give or allow any legal or equitable
remedy, claim, or right of action by any third person under this Joint Use and Occupancy
Agreement. It is the express intention of the parties that any third person-who receives benefits
under this Joint Use and Occupancy Agreement shall be deemed an incidental beneficiary only.

15.  Insurance. The CITY shall procure or cause to be procured and maintained
during the term of the Joint Use and Occupancy Agreement, comprehensive general liability
insurance, and if necessary, excess liability insurance, with combined single limits of not less
than $5,000,000 for bodily injury and property damage per occurrence, which shall cover all the
claims arising out of, connected with, or related to rights and responsibilities under this Joint Use
and Occupancy Agreement. Such policy(ies) shall name the STATE as an additional insured.
The policies of insurance for the CITY s Contractors working on the PROJECT and
GUIDEWAY FACILITY shall name the STATE as an additional insured.

The CITY shall furnish the STATE with evidence that such policy or policies have been
issued and are in force, and without notice or demand, furnish like certificate(s) upon each
renewal thereof. The CITY shall provide the STATE with thirty (30) days prior written notice of
any termination or cancellation of the coverage provided by said policy or policies. The
minimum limits of insurance recited herein may be increased by the STATE as the STATE
deems necessary in the exercise of sound business judgment. All insurance required herein shall
apply as primary insurance with respect to any other insurance or self-insurance programs
afforded to the STATE. This paragraph shall not relieve or release the CITY from its
responsibilities under this Joint Use and Occupancy Agreement or limit the amount or degree of
the CITY’s liability.

The CITY may, at its sole discretion, elect to self-insure any and. all insurance it is
required to provide hereinabove.

16. ~ Assignment. The CITY"s rights under this Joint Use and Occupancy Agreement,
in whole or in part, shall not be sold, assigned, conveyed, leased, mortgaged, or otherwise
transferred or disposed of,, directly or by operation of law, except to an agency of government
that may assume the rights and obligations of the CITY with respect to the Joint Use and
Occupancy Agreement provided that the CITY making such assignment shall continue to be

-, obligated under the terms of the Joint Use and Occupancy Agreement; otherwise the CITY may

not assign its interest without the prior written consent of the STATE. In giving any such
consent, the STATE will not release the CITY from any liabilities or obligations hereunder.
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17.  Default.

a. Notice of defanlt. If the CITY defaults on or otherwise fails to perform
the CITY"s obligations under this Joint Use and Occupancy Agreement,
the STATE will issue a written notice of default to the CITY by receipted
hand-delivery or certified mail, return receipt requested.

b, The CITY to Cure Defaults. Any and all defaults or failures to perform
contained in such notice of default must be resolved and remedied to the
STATE’s reasonable satisfaction within one hundred eighty (180) calendar
days of the date of the STATE’s written notice to the CITY or such further
time as may be authorized by the STATE in writing. The CITY’s failure
to construct the PROJECT in substantial accordance with the plans and
specifications accepted by the STATE shall be deemed a default of thls
Joint Use and Occupancy Agreement,

c. STATE Remedies for Failure to Cure, If the CITY fails to cure said
defaults or failures to perform within the required time period, the STATE
itself may, but shall not be obligated to, cure or remedy said defaults or
failures to perform and charge any costs and expenses incurred in
performing said cure or remedy to the CITY, who shall promptly pay said
costs and expenses to the STATE upon receiving notice from the STATE.
If the CITY defaulis or fails to perform as required under this Joint Use
and Occupancy Agreement, the State shall be entitled to all remedies
available under this Joint Use and Occupancy Agreement and by law,
which remedies shall be cumulative and not exclusive.

18.  Abandonment, This Joint Use and Occupancy Agreement and all of the CITY’s
rights hereunder shall terminate, without any action on the part of the STATE, in the event of
non-use or abandonment by the CIT'Y of the Premises, or any pnrtlon thereof, for a continuous
period of five (5) years.

19.  Termination. This Joint Use and Occupancy Agreement shall not be terminated
or cancelled in whole or in part until the expiration of the life of the PROJECT or seventy-five
(75) years, whichever occurs first, except as provided in paragraph 18 (Abandonment). Any
termination or cancellation of this Joint Use and Occupancy Agreement, in whole or in part, shall
not relieve the CITY of its obligations o indemnify, defend and/or hold harmless the STATE
pursuant to paragraphs 13 (Indemnity) and 20 (Hazardous Materials) herein with respect to any
obligations arising prior to such termination or cancellation of all or a portion of this Joint Use
and Occupancy Agreement.

20. Hazardous Materials.

a.  STATE pre-approval required. The CITY shall not, without the written
prior approval of the STATE, the exercise of which approval is in the sole
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and absolute discretion of the STATE, cause or permit the escape,
disposal, discharge, or release of any hazardous materials except as
permitted by law. The CITY shall not allow the storage or use of such
materials in any manner not sanctioned by law or by the standards
prevailing in the industry for the storage and use of such materials, nor
allow to be brought onto and/or into the Premises any such materials
except to use in the ordinary course of the CITY’s business, and then only
after written request is made to the STATE identifying such materials and
upon the STATE’s written consent, which consent may not be
unreasonably withheld. As used in this paragraph 20, the “presence,
escape, disposal, discharge, or release of hazardous materials™ includes,
but is not limited to, oil, fuel, and polychlorinated biphenyl (PCB) spillage
or Jeakage, improper waste oil disposal, or pollution of any water
attributable to the CITY"s (a) operations and activities on or connected
with the Premises or (b) use and occupancy of the Premises.

b. The CITY’s best knowledge and belief, If any lender or governmental
agency shall ever require testing to ascertain whether or not the CITY has
caused or permitted the escape, disposal, discharge, or release of
hazardous materials, then the CITY shall be responsible for the reasonable
costs thereof. Hazardous materials pre-existing on the CITY

.MAINTAINTED STATE HIGHWAYS shall be administered in
accordance with Article III of the Master Agreement (the CITY "
MAINTAINED STATE HIGHWAYS are defined in the Master
Agreement and more specifically delineated in Exhibit “C” of the Master
Agreement). The CITY shall execute affidavits, representations and the
like from time to time concerning the CITY s best knowledge and belief
regarding the presence of hazardous materials on, within, or under the
CITY MAINTAINED STATE HIGHWAYS and/or the escape, disposal,
discharge, or release of hazardous materials therefrom.,

{

C. Indemnity. Notwithstanding any agreements to the contrary between the
Parties, the CITY shall hold harmless, defend, indemnify and insure the
STATE as an Additionally Named Insured where appropriate, including,
but not limited to, under any CITY excess policies of insurance and when
the CITY is named as an Addifionally Named Insured under policies of
insurance provided by its Coniractors, from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss,
injury, death, or damage under tort, contract or otherwise, including, but’
not limited to, claims of property damage, personal injury, or death of
persons, and economic loss, whenever such loss, injury, death, or damage
arises out of, is connected with, or related to Hazardous Materials as a

“result of the PROJECT located on CITY MAINTAINED STATE
HIGHWAYS.

d “Hazardous materials” definition, For the purposes of this Joint Use and
Occupancy Agreement, “hazardous materials” shall mean any pollutant,
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toxic substance, hazardous waste, hazardous material, hazardous
substance, or oil as defined in or pursuant to the Resource Conservation
and Recovery Act, the Comprehensive Environmental Response,
Compensation, and Liability Act, and the Federal Clean Water Act, all as
amended, or any other federal, State, or local environmental law,
regulation, ordinance, rule, or by-law, whether existing as of the date
hereof, previously enforced, or subsequently enacted,

The CITY’s clean-up obligation. Upon termination of this Joint Use and
Occupancy Agreement, the CITY shall, at the CITY’s sole cost and
expense, clean up and decontaminate the Premises and remove all
‘hazardous materials therefrom, including, without limitation, clean-up of
surface and ground waters to the extent practicable, making the soil free
and clear of all contaminants and hazardous materials. The CITY shall not
be responsible for any hazardous materials pre-existing on the Premises
prior o the execution of the Joint Use and Occupancy Agreement or
which introdes into the Premises from activities unrelated to the CITY or
the PROJECT.

Protection of waters. The CITY shall maintain and employ debris,

pollution, and contamination control measures, safeguards, and techniques
to prevent debris, pollution, or confamination to ocean waters, streams, or
waterways resulting from the activities or operations of the CITY, and the
CITY’s invitees and agents on, within, under, over, across, through, or
comnected with the Premises, and shall take prompt corrective action upon
actual notice of the event of such pollution or contamination to promptly
remove the cause of such pollution or contamination, and shall
immediately clean the Premises and affected areas and surrounding waters
of such pollutant or contaminant and restore to the STATE’s reasonable
satisfaction the areas affected by such pollution or contamination, all at the
CITY’s own cost and expense.

21.  End of the Joint Use and Qccupancy Agreement. Prior to the expiration of the life
of the PROJECT or seventy-five (75) years, whichever occurs first, the Pariies agree to negotiate

a new Joint Use and Occupancy Agreement to allow the continued operation and maintenance of
the PROJECT on the Premises.

22.  Removal of the PROJECT. Upon the expiration of the life of the PROJECT or
seventy-five (75) years, whichever occurs first, and‘if a new Joint Use and QOccupancy
Agreement has not been agreed to by the Parties as provided under paragraph 21 (End of the
Joint Use and Oceupancy Agreement), or upon abandonment as provided in paragraph 18
{(Abandonment), the CITY shall, at the CITY s sole cost and expense:

a.

Remove and Restore. Remove any and all portions of the PROJECT

installed or constructed on, within, under, over, or across the Premises and

any improvements, equipment, facilities, components, and appurtenances

relating thereto and restore the Premises to the reasonable satisfaction of
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the STATE to a condition equal to current standards or as-it existed-prior
to the commencement of this Joint Use and Occupancy Agreement. If the
CITY fails to restore the Premises to a condition reasonably satisfactory to
the STATE, the STATE shall have the right to charge the CITY, and the
CITY shall be solely responsible for, any and all reasonable costs and
expenses incurred by the STATE in completing and accomplishing such
restoration, including, but not limited to, any costs the STATE incurs in
removing and disposing of the CITY’s propetty; ot

b. STATE’s Option. Atthe STATE’s option, abandon in place the
PROJECT and any improvements, equipment, facilities, components, and
appurtenances relating thereto; provided, however, that such termination
or cancellation shall not refieve the CITY of its obligations to indemnify,
defend, and/or hold harmless the STATE pursuant o paragraphs 13
(Indemnity) and 20 (Hazardous Materials) herein with respect to any such
obligations arising prior to such termination or cancellation of all or a
portion of this Joint Use and Occupancy Agreement.

23.  Compliance with Laws. The CITY, at all times during the term of this Joint Use
and Occupancy Agreement, shall comply with and observe all of the requirements of all Federal,
STATE, and CITY laws, statutes, ordinances, rules, and regulations now in force or which may
hereafter be in foree, including, but not limited to, all laws and regulations applicable to the use
of areas within the highway right-of-way and/or Federal-aid Highways.

24.  Binding Effect, All provisions contained in this Joint Use and Occupancy
Agreement shall be binding upon and inure to the benefit of the respective parties, their
successors and permitted assigns, and officers, agents, and employees or any person acting for
and on their behalf.

25.  Singular, Plural, Gender. All words used herein in the singnlar number shall
extend fo and include the plural. All words used in a gender shall extend to and include all
genders.

26.  Severability. The portions of this Joint Use and Occupancy Agreement shall be
severable, and any invalidity, nnenforceability, or illegality of any provision or provisions of this
Joint Use and Occupancy Agreement shall not affect any other provision or provisions of this
Joint Use and Occupancy Agreement, and each term or provision of this Joint Use and
Occupancy Agreement shall be construed to be valid and enforceable to the full extent permitted
by law.

27.  Headinps. The headings and captions herein are for convenience or reference
.only and are not intended to fully describe, define, or limit the provisions of this Joint Use and
Occupancy Agreement to which they may pertain.
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28,  Drafting of Agreement. The parties expressly acknowledge that this Joint Use
and Oceupancy Agreement is the product of mutual negotiations; that each has had ample
opportunity to read the Joint Use and Occupancy Agreement; that each has had any questions or
concerns completely explained by independent counsel and is satisfied that this Joint Use and
Occupancy Agreement accurately conveys the meanings and intents it chooses to be bound by;
and, it is expressly agreed that neither party shall be construed to be the primary drafter thereof,

"29.  Survivability. All obligations arising prior to termination of this Joint Use and
Occupancy Agreement, all obligations of the parties to be completed following termination of
the Joint Use and Occupancy Agreement, and all paragraphs of this Joint Use and Occupancy
Agreement allocating responsibility or liability between the parties shall survive the termination
of this Joint Use and Occupancy Agreement,

30.  Entire Apgreement; Amendment. This writing embodies the whole agreement and
understanding of the Parties. There are no promises, terms, conditions, or obligations other than
those contained herein, and this Joint Use and Occupancy Agreement shall supersede all
previous communications, representations, or agreements either verbal or written, between the
parties hereto. This Joint Use and Occupancy Agreement cannot be modified except by an
instrument, in writing, signed by each of the Parties.

IN WITNESS WHEREOF, the Parties have caused these presents to be executed the day
and year first above written: _ )

CITY AND COUNTY OF STATE OF HAWATI
HONOLULU DEPARTMENT OF TRANSPORTATION
By: Michael D. Formby, Director By: Glenn M. Okimoto, Ph.D.

- Department of Transportation Services Director, Department of Transportation
City and County of Honolulu State of Hawaii

APPROVED AS TO CONTENT: APPROVED AS TO FORM:

By: Nelson H. Koyanagi, Jr., Director Deputy Attorney General
Department of Budget and Fiscal Services

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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EXHIBIT “D”

AIRPORT SPECIAL PROVISIONS

THESE AIRPORT SPECIAL PROVISIONS (“ASP”) are attached to and made a part of
that certain Master Agreement for the Honolulu Rail Transit Project (the “Master Agreement™),
dated , by and between the STATE OF HAWAIL, by its Director of
Transportation, whose principal place of business and mailing address is 869 Punchbow] Street,
Honolulu, Hawaii, 96813, hereinafter referred to as the “STATE,” and the CITY AND
COUNTY OF HONOLULU, a municipal corporation of the State of Hawaii, whose principal
place of business and mailing address is Honolulu Hale, 530 South Xing Street, Honolulu,
Hawaii 96813, hereinafter referred to as the “CITY”. The STATE and the CITY collectively,
are the “Parties,” and individually a “Party,” all as governed by the context in which such words .
are used.

WITNESSETH THAT:

WHEREAS, the CITY, by the Honoluln Authority for Rapid Transportation (“HART?), a
semi-auténomous agency of the CITY, is constructing a mass transit system known as the
‘Honolulu Rail Transit Project (HRTP) which includes the Airport Guideway Section, as
described in Article T and Exhibit “A” of the Master Agreement;

WHEREAS, the CITY has identified certain lands and facilities owned by the STATE
Airports Division (“STATE") as depicted in the most current Airport Layout Plan, Exhibit “B”
of the Master Agreement (hereinafter “AIRPORT LLANDS") at Honolulu International Airport
(hereinafter “AIRPORT") needed for the Airport Guideway Section of the HRTP (the
“PROJECT”), which AIRPORT LANDS are under the jurisdiction, authonty, and control of the
STATE;

WHEREAS, the Parties recognize that the alignment of the PROJECT over AIRPORT
LANDS will impact and constrain the STATE’s current and future ability to use certain
AIRPORT LANDS for airport and aviation-related purposes;

WHEREAS, the STATE understands that the FROJECT scope of work affecting
AIRPORT LANDS consists of utility relocations, foundations, columns, guideways, an airport
transit station and connectors, Traction Power Sub-Station, and any other facilities necessary for
the complete operation and maintenance of the PROJECT;

WHEREAS, the CITY agrees to construet, operate and maintain the PROJECT in such a
way as to minimize the impact of the PROJECT on the STATE’s current and future operations;

WHEREAS, the Parties to this ASP agree that when the terms contained in the Master
Agreement do not adequately address the specific use and occupancy of AIRPORT LANDS
impacted by the PROJECT and in the event of any conflict between the terms of the Master
‘Agreement and this ASP, the terms of this ASP shall prevail;
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WHEREAS, it is in the public interest for the STATE to permit the construction,
operation and maintenance of the PROJECT on and over AIRPORT LANDS subject to the
conditions herein; and

WHEREAS, the STATE does not object to granting the CITYs joint use and occupancy
rights over the certain AIRPORT LANDS provided the CITY complies with the terms and
conditions set forth herein;

NOW, THEREF ORE, in and for the consideration of the mutual promises hereinafter set
forth, the sufficiency and adequacy of which are hereby acknowledged, and intending to be
legally bound thereby, the Parties hereby mutually agree as follows:

1. Adrport Premises. The STATE is the owner of and has jurisdiction, authority,
control and possession of those AIRPORT LANDS depicted in Exhibit “E”, page 3, of the
Master Agreement. Exhibit ASP-1, attached to this ASP, shows the PROJECT situated over
AIRPORT LANDS in relation to existing STATE facilities and planned near-term projects at the
Airport (hereinafter referred to as the “Airport Premises™),

2. Grant of Use and Occupancy Rights. The STATE grants the CITY the joint right
to enter, use and occupy, on a non-exclusive basis, including surface, subsurface, and airspace
property, such portion of the Airport Premises as shall be necessary to allow the construction,
operation, and maintenance of the PROJECT for the life of the Project or for sixty-five (65)
years plus an additional period of time to be negotiated between the Parties, or sooner
termination, whichever occurs first. -

a. In connection with the grant of entry, use and occupancy to the CITY, the
CITY shall obtain from the STATE, a non-exclusive casement for the
construction, operation and maintenance of the PROJECT. The easement
document shall contain the standard terms and conditions of the STATE's
most current grant of easement form, as may be amended from time to
time and subject to any other terms and conditions as may be prescribed
by the Board of Land and Natural Resources and the STATE o best serve
the interest of the STATE. The CITY shall provide survey maps and
descriptions of the non-exclusive easement area in accordance with
STATE Department of Accounting and General Services Office of Land
Survey standards. The CITY shall process and obtain all subdivision
approvals for the non-exclusive easement.

b. The location and extent of the Airport Premises which may be utilized for
the PROJECT, and the scope and nature of such use, shall be governed by
the as-built drawings of the PROJECT, and as approved by the STATE.

c. There is hereby reserved to the STATE, its successors and assignees, for
the use and benefit of the public, a right of flight for the passage of aircraft
in the airspace above the PROJECT, together with the right to cause in
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said airspace such noise as may be inherent in the operation of aircraft,
now or hereafter used for navigation of, or flight in the air, using said -
airspace, or landing at, taking off from or operating at the Airport,

d. The CITY agrees that the PROJECT shall comply with all current
Transportation Security Administration (hereinafter “TSA”) and Federal
Aviation Administration (hereinafter “FAA™) rules and regulations, and
any subsequent additions and/or amendments enacted during the term of
the Master Agreement.- The CITY agrees that the CITY shall not be
grandfathered under the TSA and FAA rules and regulations that are in
effect at the time of planning, design and construction of the PROJECT,
and shall be responsible for all costs of bringing the PROJECT into
compliance with any subsequent additions and/or amendments fo the TSA
and FAA rules and regulations during the life of the Master Agreement.

3. Right to Construct. Operate and Maintain the PROJECT. The STATE grants to
the CITY and its Contractors the right to construct, operate and maintain the PROJECT on,

within, under, over, and across the Airport Premises subject to the following:

a. The CITY shall be solely responsible for all costs and expenses incurred in
connection with the PROJECT on the Airport Premises, including, but not
limited to, all design, planning, engineering, land acquisition, construction,
alteration, and maintenance costs and expenses,

b. The STATE shall approve, in writing, all design bid packages for the
construction of the various components of the PROJECT, which written
approval shall not be unreasonably withheld. The CITY agrees and shall
comply withi the STATE’s request that the CITY include within the
CITY’s bid packages, that certain portions of the PROJECT must be
phased in such a manner as to avoid damaging, destroying, and/or
demolishing any of the STATE’s newly constructed facilities an

"improvements, - N

c. The CITY realizes that the PROJECT’s proposed column locations are in
close proximity to Airport roadways and facilities, accessible to the public,
and within the Air Operations Area as defined by the STATE (hereinafter
“AOA”) and associated Ground Support Equipment and vehicles. The
CITY shall obtain the STATE’s comment on the location of the proposed
column locations so that the PROJECT does not further restrict or limit
existing and future access and use of ATRPORT LANDS. Ifthe CITY is
not able to adequately address such comments, then the CITY shall help
mitigate the loss of access and use of AIRPORTS LANDS. In addition,
the CITY s Project design shall include all necessary measures to prevent
damage and vandalism to the columns, and agrees that the STATE shall
not be held liable for any and all damage or vandalism to the columns.
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d. The CITY realizes that the PROJECT requires certain éxisting utilities to
- be relocated or new utilities installed specifically for the PROJECT. The
CITY shall provide the following:

i For utilities within AIRPORT LANDS providing service outside of
the Airport (i.e. Army Signal Corps Line, Fuel Lines, etc.), a Land

Court Designation of Easernent together with 2 Land Court Grant
of Easement. Depending on the extent of the relocation of a utility
facility, either an amended easement document or cancellation and
issuance of a new easement document will be prepared by the
CITY. The CITY shall process and obtain all subdivision
approvals and recordation for the des1gnat10n or abandonment of
easements.

ii. For utilities within AIRPORT LANDS providing service to the
Airport. a Land Court Designations of Easement and Land Court

Grants of Easement will not be required, but the CITY shall
provide the STATE with the as-built drawings accurately reﬂectmg
the relocation of any utilities.

idi. For utilities within ATRPORT LANDS that will be brought in to

exclusively provide service to the PROJECT, the CITY shall
prepare new easements, metes and bounds (and/or Land Court)

descriptions and maps for the STATE and State Board of Land and
Natural Resources’ approval using STATE generated grant of
easement templates. The CITY shall process and obtain all
subdivision approvals for the designation of easements.

iv. For utilities being relocated outside AIRPORT LANDS onto
private property not under STATE jurisdiction, the CITY shall
prepare a Land Court Designation of Easement together with a
Land Court Grant of Easement regardless if the utilities are within
AIRPORT LANDS providing service to the Airport. The CITY
shall process and obtain all subdivision approvals and recordation
for the designation of easements.

e. The CITY and its Contractors agree to comply with all STATE
construction policies, including but not limited to:

i, STATE Construction Specifications;

il. Section C (Construction Site Runoff Control Program) and Section 7
D (Post-Construction Storm Water Management) of the STATE
Storm Water Management Program Plan (SWMPP); and

iii.  Any other policies required of STATE contractors,
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The CITY understands that the STATE will allow construction to start on
AIRPORT LANDS recognizing that the CITY must comply with items b,
¢, d, and e above.

The CITY understands that STATE operations shall have priority over the
construction of the PROJECT, and the STATE has the authority to issue
stop work directives at the STATE’s discretion that compromises Airport
security and/or impacts Airport daily operation.

The CITY realizes that the PROJECT is in close proximity to Airport
roadways and facilities, accessible to public areas, and within the current
and future AOA. The CITY understands that the CITY and its
Maintenance Contractors shall be required to obtain AQA badges and
coordinate with the STATE to obtain approval prior to the commencement
of any maintenance work to minimize impacts to Airport operations.

4, Consideration. In consideration of the CITY"s right o use and occupy the Airport
Premises, the CITY agrees as follows:

a.

That the PROJECT will be publicly owned by the CITY, and will provide
regular service at the Airport to the general public using the PROJECT’s
transit station to be located on the Airport Premises and Pedestrian
Connectors (as defined below); '

To pay the STATE one-dollar ($1.00) per year, subject to approval from

. FAA, for the initia] 65-year term for the use of AIRPORT LANDS for the

PROJECT including but not limited to the Airport transit station and
Pedestrian Connectors, consistent with the FAA Federal Register Policy
and Procedures (“Airport Revenue Use Policy™) concerning the Use of
Airport Revenue,

To be solely responsible for all costs and expenses incurred in connection
with the direct PROJECT impacts during the construction of and for the
operation and maintenance of the PROJECT on existing and future Airport
Premises as set forth herein, including, but not limited to, all design,
planning, engineering, land acquisition, consfruction, alteration, and
maintenance costs and expenses, including:

those additional costs incurred by the STATE which are over and
beyond the STATE’s typical design and construction costs of
relocating/replacing facilities to mitigate the relocation
and/replacement of existing impacted STATE facilities, occupants,
tenants and users and utilities due to the existence of the
PROJECT, and
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il. those additional costs which are over and beyond the STATE’s

' typical design and construction costs associated with future
development of, and facilities on AIRPORT LANDS necessary for
(1) the safe and efficient use of navigable airspace by aircraft with
respect to the safety of persons and property on the ground and (2)
efficient use of the AOA that could be impacted by the PROIECT
in areas preserved and designated for future STATE tenants
requiring direct access to the AOA, including but not limited to
roadways, cargo/freight forwarding operators, flight kitchen
facilities, and screening facilities such as those for animal and
plant health inspection service purposes.

d. To allow unrestricted access (i.e. pedestrian, vehicles, aircraft, and aircraft
ground support equipment) for future tenants requiring direct access to
future AOA on those AIRPORT LANDS bisected by the PROJECT
between Aolele Street and Ualena Street (Exhibit ASP-2). '

e. The CITY will work with the STATE to grant exemptions from
development standards and construction of improvements or structures
under or near the PROJECT (including within the maintenance easement
areas) that is on existing or future AIRPORT LANDS (i.e exemption from
building setback requirements to allow the STATE to construct future
facilities on ATRPORT LANDS being impacted by the PROJECT which
will maximize the operational efficiency). The STATE shall provide the
CITY for review and approval of such plans (both temporary and
permanent) to be constructed under or near the PROJECT, and the CITY
shall not unreasonably withhold approval of such plans. .

5. Airport Transit Station and Pedestrian Connectors to Airport Facilities.

a. The CITY agrees to plan, design, construct, and maintain the structural
integrity, at its sole expense, the Airport Transit Station and the Pedestrian
Connectors from the Airport Transit Station to the Airport’s passenger
terminals. The Pedestrian Connectors shall include the walkways or
pathways and all associated improvements through the Airport parking
garages, required to separate PROJECT users from vehicles parked and
operating within the parking garages.

b. The STATE shall approve the design of the Airport Transit Station and
Pedestrian Connectors to provide the shortest and most intuitive path to
the Airport's passenger terminals. This approval shall not be unreasonably
withheld by the STATE.

c. The STATE shall have the right to all advertising, vending, and other
revenues of any kind generated by the CITY, within the Airport Transit
Station and the Pedestrian Connectors, excluding fare box revenues.
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d. The CITY has an operations and maintenance contract with its core
systems contractor, and pursuant thereto will provide janitorial and
maintenance services within the Airport Transit Station and any
connection to the station such as the Pedestrian Connectors on AIRPORT
LANDS. The CITY shall work with the STATE, TSA, and FAA to
include appropriate safety and security protocols in the CITY s Safety and
Security Plans specific to the Airport Transit Station including but not
limited to closure and securing of the Airport Transit Station access points
and on-site personnel requirements. The CITY will amend its level of
Janitorial, security or maintenance services as needed if the State
demonstrates adverse impact on the STATE's ability to ensure
performance of similar services in area{s) near or connected to the station
and guideway system.

e. The CITY agrees that the theme and design for the Airport Transit Station
and Pedestrian Connectors on AIRPORT LANDS and facilities will be
consistent and compatible with the themes and designs of the STATE’s
existing and future facilities. To ensure appropriate coordination in this
regard, the CITY will continue to include the STATE in the development
of the station theme and design and allow the STATE the opportunity to
provide timely comments as part of the design process.

6. Work Permits on AIRPORT LANDS. Prior to commencing any work on the
PROJECT, the CITY shall request and the STATE will grant, within twenty-one (21) calendar
days, or a mutually agreed upon time frame, of the date of CITY s written request, permits for
any construction, installation, maintenance, repair, removal, replacement, reconstruction, and
upkeep work within the Airport Premises. In the case of an emergency, the STATE may grant a
permit after the work remedying the emergency need has been performed. Exhibit ASP-3
attached hereto describes the process for the application and grant of such permits by the
STATE.

7. Work Completion. Upon completion of any work performed on, within, under,
over, or across the Airport Premises by the CITY and its Contractors, the CITY and its
Contractors shall remove all unused or surplus materials, if any, and shall restore the Airport
Premises and any other affected areas, including landscaped areas, in as good or better condition
as existed before the commencement of the construction, installation,'\maintenance, repair,
removal, replacement, reconstruction and upkeep work, all subject to the STATE’s approval. In
addition, the CITY shall warrant all such restoration work, for a period of not less than twenty-
four (24) months from the date of final inspection and acceptance by the STATE. Such warranty
shall be identical to the warranty required by the CITY of the CITY’s Contractors for the
PROJECT, a copy of which is attached to the Master Agreement as Exhibit “I"’ and incorporated
in this ASP by reference. The CITY acknowledges that the CITY shall be responsible for any
failure of the restoration work.
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8. Ownership of Improvements. Upon satisfactory completion/restoration by the
CITY of any impacted Airport facilities, including roadways, sidewalks, parking facilities,
landscaped areas and any other related improvements located on AIRPORT LANDS pursuant to
the PROJECT, the STATE agrees to accept such as STATE 1mprovements

9. Maintenance of CITY Imgrovemen’cs. The CITY shall, at its sole cost and
expense, keep the PROJECT, including the Airport Transit Station and the Pedestrian
Connectors (including the walkways or pathways and all associated improvements through the
Airport parking garages required to separate PROJECT users from vehicles parked and operating
within the parking garages) in a safe, clean, sanitary, and orderly condition, consistent with
DOTA'’s Rules and Regulations, including, but not limited to, making all necessary repairs and
replacements, and shall not make, permit, or suffer, any waste, strip, spoil, nuisance, or unlawful,
improper, or offensive use of the PRQJECT located on ATRPORT LANDS.

10.  Repair. The CITY shall not damage, undermine, or otherwise desiroy any portion
of the AIRPORT LANDS, including, without limitation, any STATE facilities or improvements
situated on the Airport Premises or any equipment or appurtenances relating thereto, including,
but not limited to, roadways, sidewalks, storm drains, drainage systems, and underground utility
systems. The CITY shall, at the written direction of the STATE, promptly, at its sole cost and
expense, repair, restore, and reconstruct that portion of said AIRPORT LANDS so damaged,
undermined, or destroyed, including any and all affected facilities, improvements, equipment,
and-appurtenances. Repair work shall be designed and constructed in accordance with all
applicable STATE and federal standards and requirements, including those of the FAA,

11.  Airport and Airspace Restrictions. The CITY agrees that:

a. It shall not erect nor permit the erection of any structure, objects of natural
growth, or other obstruction on AIRPORT LANDS above a height that is
determined by the application of the requirements of 14 CFR Part 77. The
STATE reserves the right to remove any offending structure or object, and
to cut any offending natural growth, all of which shall be at the expense of
the CITY; and

b. It shall not make use of AIRPORT LANDS in any manner which might
interfere with the landing at, and taking off of aircraft from the Airport or
which might otherwise constitute an Airport hazard. The STATE reserves
the right to cause the removal or abatement of any such interference at the
expense of the CITY.

12, STATE Work on ATRPORT LANDS Within or Affecting the PROJECT. If the

STATE performs work of any kind on, within, under, over, across, near, or affecting the
PROJECT, the STATE will coordinate such work with the CITY. The CITY shall not prevent
the STATE from performing such work, provided, however, that the STATE will take the
necessary protective measures to assure that such work does not unreasonably interfere with the
PROJECT.
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13, Indemnity.

a. Notwithstanding any agreements to the contrary between the Parties, the
CITY agrees to be fully liable for any damages and injuries to any person
and personal property and shall hold harmless, defend, and indemnify the
STATE from and against all claims, demands, liabilities, suits, actions,
judgments, costs, and expenses for loss, injury, death, or damage under
tort, contract or otherwise, inchuding, but not limited to, claims of property
damage, including aircraft, personal injury, or death of persons, and
economic loss, whenever such loss, injury, death, or damage arises out of,
is connected with, or related to the CITY’s acts, omissions, rights and
responsibilities under this ASP, provided, however, that the CITY shall
not be responsible for indemnifying the STATE from and against any
claims or damages arising out of the negligence or intentional misconduct
of the STATE. ' '

b. The CITY agrees to be fully liable for any damages and injuries to any
person and personal property and shall defend, indemnify and hold
harmless the STATE from and against any damages to the CITY s
guideway system from or relating to aircraft jet blast, and from damages
or injuries to any person or personal property, including any aircraft,
resulting from falling debris from the guideway system whether it be
debris originating from the top of the guideway (e.g. objects) or from the
side or underside of the guideway (e.g. spalling) upon AIRPORT LANDS,
including but not limited to roadways, automobile parking areas, and any
existing and/or future AOA, such as aircraft parking and cargo ramps,
aircraft maintenance areas and any other areas intended for the
maneuvering and operating of aircraft and ground support equipment.

c. The CITY agrees to be fully liable for any damages or injuries to any

' people and personal property, including but not limited to damages to
aireraft and consequential damages (e.g. delayed flights), that has clearly
been proven to be the result of debris from the guideway system located
on AIRPORT LANDS traversing existing and/or future AOA.

d. Based on information provided to the CITY by the STATE and Hawaiian
Airlines, the CITY’s consultants have prepared a report evaluating the
effects upon the guideway system of jet blast for the largest aircraft that
Hawaiian Airlines utilizes or may utilize. The evaluation report is
attached to and made a part of this ASP, as Exhibit ASP-4.
Notwithstanding any of the findings of the report, the CITY agrees to be
fully liable for any and all damages and injuries to any person and
personal property and shall hold harmless, defend, and indemnify the
STATE from and against any damages to any existing and future aircraft
of amy airplane design group, and operated by any airline carrier, that has
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clearly been proven to be the result of debris from the guideway system
located on AIR.PORT LANDS iraversing existing and future AOA.

14,  RESERVED.

15.  Insurance. The CITY shall procure or cause to be procured and maintained
during the term of the ASP, comprehensive general liability insurance, and if necessary, excess
liability insurance, with combined single limits of not less than $5,000,000 for badily injury and
property damage per occurrence, which shall cover all the claims arising out of, connected with,
or related to rights and responsibilities under this ASP. Such policy(ies) shall name the STATE
as an additional insured. The policies of insurance for the CITY’s Contractors working on the
PROJECT shall name the STATE as an additional insured,

The CITY shall furnish the STATE with evidence that such policy or policies have been
issued and are in force, and without notice or demand, farnish like certificate(s) upon each
renewal thereof. The CITY shall instruct the issuer to provide the STATE directly a thirty (30)
days prior written notice of any termination or cancellation of the coverage provided by said
policy or policies. The minimum limits of insurance recited herein may be increased by the
STATE as the STATE deems necessary in the exercise of sound business judgment. Al}
insurance required herein shall apply as primary insurance with respect to any other insurance or
self~insurance programs afforded to the STATE. This paragraph shall not relieve or release or
Limit the amount or degree of the CITY’s liability.

The CITY may, at its sole discretion, elect to self-insure any and all insurance it is
required to provide herein,

16.  Assignment. The CITY s rights under this ASP, in whole or in part, shall not be
sold, assigned, conveyed, leased, mortgaged, or otherwise transferred or disposed of, directly or
by operation of law, except to an agency of government that may assume the rights and
obligations of the CITY with respect to the ASP provided that the CITY making such assignment
shall continue to be obligated under the termns of the ASP; otherwise the CITY may not assign its
interest without the prior written consent of the STATE. In giving any such consent, the STATE
will not release the CITY from any liabilities or obligations hereunder,

17.  Default,

a Notice of defanlt. If the CITY defaulis on or otherwise fails to perform
the CITY s obligations under this ASP, the STATE will issue a written
notice of default to the CITY by receipted hand-delivery or certified mail,
refurn receipt requested.

b, The CITY to Cure Defaults. Any and all defaults or failures to perform

contained in such notice of default must be resolved and remedied to the
STATE’s reasonable satisfaction within one hundred eighty (180) calendar

r ' days of the date of the STATE’s writien notice to the CITY or such further
time as may be authorized by the STATE in writing. The CITY’s failure
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to construct the PROJECT in accordance with the STATE’s approved
plans and specifications shall be deemed a default of this ASP.

c. STATE Remedies for Failure to Cure. Ifthe CITY fails to cure said
defaults or fails to perform within the required time period, the STATE
may, but shall not be obligated to, cure or remedy said defaults or failures
to perform and charge any costs and expenses incurred in performing said
cure or remedy to the CITY, which shall promptly pay said costs and
expenses to the STATE upon receiving notice from the STATE. The
STATE shall be entitled to all remedies available under this ASP and by
law, which remedies shall be cumulative and not exclusive.

18.  Abandonment. This ASP and all of the CITY s rights hereunder shall terminate,
without any action on the part of the STATE, in the event of non-use or abandonment of the
PROJECT by the CITY on the Airport Premises, or any portlon thereof, for a continuous period
of five (5) years. .

19.  Termination, This ASP shall not be terminated or cancelled in whole or in part
until the expiration of the life of the PROJECT or sixty-five (65) years plus an additional period
of time to be negotiated between the Parties, whichever occurs first, except as provided in

- Paragraph 18 (Abandonment). Any termination, cancellation, or abandonment of this ASP, in
whole or in part, shall not relieve the CITY of its obligations to indemnify, defend and/or hold
harmless the STATE pursuant to Paragraphs 13 (Indemnity) and 20 (Hazardous Materials) herein
with respect to any obhgatxons arising prior to such termination or cancellation of all or a portion
of this ASP.

20. Hazardous Materials.

a. “Hazardous Materjals” definition. For the purposes of this ASP,
“Hazardous Materials” shall mean any pollutant, toxic substance,
hazardous waste, hazardous material, hazardous substance, or oil as
defined in or pursuant to the Resource Conservation and Recovery Act,
the Comprehensive Environmental Response, Compensation, and Liability
Act, and the Federal Clean Water Act, all as amended, or any other
federal, State, or local environmental law, regulation, ordinance, rule, or
by-law, whether existing as of the date hereof previously enforced, or
subsequenﬂy enacted

b. STATE gre-agproval required. The CITY shall not, without the written
prior approval of the STATE, the exercise of which approval is in the sole
and absolute discretion of the STATE, cause or permit the escape,
disposal, discharge, or release of any Hazardous Materials except as
permitted by law, The CITY shall not allow the storage or use of such
materials in any manner not sanctioned by law or by the standards
prevailing in the industry for the storage and use of such materials, nor
allow to be brought onto and/or into AIRPORT LANDS any such
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materials except to use in the ordinary course of the CITY s business, and
then only after written request is made to the STATE identifying such
materials and upon the STATE’s written consent, which consent may not
be unreasonably withheld. As used in this Paragraph 20, the “presence,
escape, disposal, discharge, or release of Hazardous Materials” includes,
but is not limited to, oil, fuel, and polychlorinated biphenyl (PCB) spillage
or leakage, improper waste oil disposal, or pollution of any water
attributable to the CITY’s (&) operations and activities on or connected
with the PROJECT on Airport Premises or {b) use and occupancy of the
AIRPORT LANDS.

c. The CITYs best knowledge and belief. If any lender or governmental
agency shall ever require testing to ascertain whether or not the CITY has
caused or permitted the escape, disposal, discharge, or release of
Hazardous Materials, then the CITY shall be responsible for the
reasonable costs thereof. Hazardous materials pre-existing on AIRPORT
LANDS shall be administered in accordance with Article III of the Master
Agreement. The CITY shall execute affidavits, representations and the
like from time to time concerning the CITY s best knowledge and belief
regarding the presence of hazardous materials on, within, or under the
AIRPORT LANDS and/or the escape, disposal, discharge, or release of
Hazardous Materials therefrom. The CITY acknowledges that Hazardous
Materials do exist on certain portions of ATRPORT LANDS, and shall be
responsible for all costs to properly remove, dispose and/or abate such
materials that the CITY disturbs. The CITY shall not be permitted to
dispose of any Hazardous Materials at the STATE’s Soil Management
Facility.

d. Indemnity. Notwithstanding any agreements to the contrary between the
Parties, the CITY shall hold harmless, defend, indemnify and insure the
STATE as an Additionally Named Insured where appropriate, including,
but not limited to, under any CITY excess policies of insurance and when
the CITY is named as an Additionally Named Insured under policies of
insurance provided by its Contractors, from and against all claims,
demands, liabilities, suits, actions, judgments, costs, and expenses for loss,
injury, death, or damage under tort, contract or otherwise, including, but
not limited to, claims of property damage, including aircraft, personal
injury, or death of persons, and economic loss, whenever such loss, injury,
death, or damage arises out of, is connected with, or related to Hazardous
Materials as a result of the PROJECT located on AIRPORT LANDS.

21, Protection of waters. The CITY shall maintain and employ debris, pollution, and
contamination control measures, safeguards, and techniques to prevent debris, pollution, or
contamination to ocean waters, streams, or waterways resulting from the activities or operations
of the CITY, and the CITY s invitees and agents on, within, under, over, across, through, or
connected with the Airport Premises, and shall take prompt corrective action upon actual notice
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of the event of such pollution or contamination to promptly remove the cause of such pollution -
or contamination, and shall immediately clean the Airport Premises and affected areas and
surrounding waters of such pollutant.or contaminant and restore to the STATE’s reasonable
satisfaction the areas affected by such pollution or contamination, all at the CITY’s cost and
expense.

The STATE may also conduct its own inspections of the CITY’s Contractors work on
AIRPORT LANDS and/or on any property within the STATE’s Small Municipal Separate Storm
Sewer System (MS4) permit. The STATE shall notify the CITY, in writing, of any STATE non-
compliant findings.” If the CITY does not correct the non-compliant items within the time
specified, or if the non-compliant item(s) is an illicit discharge or if the noted item is a repeat
violation, then the STATE will notify the STATE Department of Health (“STATE DOH”). The
CITY agrees that any fines levied by the STATE DOH upon the STATE as a result of the
CITY’s Contractor’s work, shall be tendered back to the CITY, regardless if an inspection was
undertaken by the STATE. The STATE shall have the authority to issue stop work directives to
the CITY s Coniractors if the STATE deems the construction site to pose an immediate and
significant threat to water quality, human or environmental health, and such occurrence shall be
referred to the STATE DOH

22. End of the ASP, Prior to the expiration of the life of the PROJECT or sixty-five
(65) years plus an additional period of time to be negotiated between the Parties, whichever
occurs first, the Parties agree to negotiate a new ASP to allow the continued operation and
maintenance of the PROJECT on the Airport Premises.

23.  Remgval of the PROJECT. Upon the expiration of the life of the PROJECT or
sixty-five (65) years, as may be extended by negotiation, whichever oceurs first, and if a new
ASP has not been agreed to by the Parties as provided under Paragraph 22 (End of the ASP), or
upon abandonment as provided in Paragraph 18 (Abandonment), the CITY shall;

a. Remove and Restore. At the CITY’s sole cost and expense, remove any
and all portions of the PROJECT installed or constructed on, within,
under, over, or across the Airport Premises and any improvements,
equipment, facilities, components, and appurtenances relating thereto and

- restore the Airport Premises to the reasonable satisfaction of the STATE,
to a condition equal to the then-current standards or as it existed prior to
the commencement of this ASP. If the CITY fails to restore the Airport
Premises to a condition reasonably satisfactory to the STATE, the STATE
shall have the right to charge the CITY, and the CITY shall be solely
responsible for, any and all reasonable costs and expenses incurred by the
STATE in completing and accomplishing such restoration, including, but
not limited to, any costs the STATE incurs in removing and disposing of
the CITY s property.

b, Rightto Purchase, City shall offer the STATE the first option to acquire
any land and property that the City and/or its successors acquired in
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connection with the PROJECT, provided such property is adjacent to or
near STATE property (such as areas identified on the Airport Layout Plan
as clearance zone, or areas that should be under the STATE’s controlto -~
prevent future incompatible land uses). Atno cost to the STATE, the
STATE shall have up to six (6) years to assess and secure funding to
acquire any such properties. Conveyance of the properties to the STATE
shall be in compliance with, or permitted by, applicable Federal, State, and
CITY guidelines, regulations, or laws.

24. Compliance with Laws. The CITY, at all times during the term of this' ASP, shall
comply with and observe all of the requirements of all Federal, including but not limited to the
JFAA, STATE, and CITY laws, statutes, ordinances, rules, and regulations now in force or which
may hereafter be in force, including, but not limited to, all laws and regulations applicable to the
use of areas within AIRPORT LANDS.

25.  Binding Effect. All provisions contained in this ASP shall be bmdmg upon and
inure to the benefit of the respective parties, their successors and permitted as51gns and officers,
agents, and employees or any person acting for and on their behalf.

26.  Singular, Plural, Gender. All words used herein in the singular number shall
extend to and include the plural. All words used in a gender shall extend to and include all
genders.

27.  Severability, The portions of this ASP shall be severable, and any invalidity,
unenforceability, or illegality of any provision or provisions of this ASP shall not affect any
other provision or provisions of this ASP, and each term or provision of this ASP shall be
construed to be valid and enforceable to the full extent permitted by law.

28.  Headings. The headings and captions herein are for convenience or reference
only and are not intended to fully describe, define, or limit the provisions of this ASP to which
they may pertain.

29.  Drafting of ASP. The Parties to this ASP expressly acknowledge that this ASP is
the product of mutual negotiations; that each has had ample opportunity to read the ASP; that
each has had any questions or concerns completely explained by independent counsel and is
satisfied that this ASP accurately conveys the meanings and intents it chooses to be bound by;
and, it is expressly agreed that nejther party shall be construed to be the primary drafter thereof.

30.  Unique Terms of the ASP. The Parties to this ASP agree that when the terms
contained in the Master Agreement do not adequately address the specific use and occupancy of
AIRPORT LANDS impacted by the PROJECT and in the event of any conflict between the

- terms of the Master Agreement and this ASP, the terms of this ASP shall prevail;

31.  Survivability. All obligations arising prior to termination of this ASP, all
obligations of the parties to be completed following termination of the ASP, and all paragraphs
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of this ASP allocating responmbxhty or l1ab111ty between the parties shall survive the termination
of this ASP.

32.  Entire Agreement: Amendment. This writing embodies the whole agreement and
understanding of the Parties. There are no promises, terms, conditions, or obligations other than
those contained herein, and this ASP shall supersede all previous communications,
representations, or agreements either verbal or written, between the parties hereto. The STATE
reserves the right, from time to time, to update the ASP to reflect its then-standard policies and
procedures applicable to airport tenants and users of AIRPORT LANDS when it relates to the
safety, security and operations of the airport and airport system. Such updated ASP is at the sole
discretion of the STATE and does not require the other party to sign such ASP. However, when
the ASP needs to be updated and such change(s) affects the negotiable term(s) of the ASP, then
such ASP cannot be modified except by an instrument, in writing, signed by each of the Parties.

IN WITNESS WHEREOF the Parties have caused these presents to be executed the day
and year first above written:

CITY AND COUNTY OF STATE OF HAWAII

HONOLULU DEPARTMENT OF TRANSPORTATION-
By: Michael D. Formby, Director By: Glenn M. Okimoto, Ph.D.

Department of Transportation Services Director, Department of Transportation
City and County of Honolulu State of Hawaii

APPROVED AS TO CONTENT: ' APPROVED AS TO FORM:

By: Nelson H. Koyanagi, Jr., Director =~ Deputy Attorney General
Department of Budget and Fiscal Services :

APPROVED AS TC FORM
AND LEGALITY:

Deputy Corporation Counsel
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Exhibit ASP 3

PERMIT TO PERFORM wURK UFUON AIRPORT ROADWAYS

Application Date

Application is hereby made to perform the following work and at the location{s) specified below and at no other place.

1. Name of Roadway

2. Locations or limits on said roadway

3. Work to be performed per attached plans approved by Date
{ )} Access connection { ) Utility { ) Dralnage Improvement { ) Other
[

Dataes betwaen which work will be performed: to

5, General Notes for Construction
a, All lanes shall be open to traffic when no work Is being done under this permit. Only one lane of traffic shall be closed
at-any other time.
b. When trenching in pavement areas, safe, non-skl bridging material adeguate, to handle all vehicular traffic shall be
placed and securely anchored aver the trench.
G. Longitudinal drainage along the rcadway shalt be maintained.
d. Duct lines shall have 3 feet minlmum cover if no other depth Is shown on the approved plan.
No material and/or equipment shall be stockpiled and/or stored within the roadway or right-of-way except at locations
approved in writing by the Airport Manager or those shown on the approved plans.

f. All regulatory, guide and construction signs and barricades shall be of high Intensity refleclive sheeting.
6. Submittals requlired
a. Initial and date utility ¢learancas as checked below. Contractor to also check with all other utility companies ete. for .
verification of all other utliity lines.
{ ) Electric Co. . { ) Water Supply { ) Gas Co.
{ )GTE - HAW'N ( ) Sewers { }Cable TV
{ YATAT ()
b. Proof of State Indemnity
() Certlficate of Insurance naming the State of Hawaii as an additional insured, having respective minimum
coverages for Bodily Injury of Death Per Person; Badily Injury or Death Per Accident; and Property Damages
Per Accident of; . .
() 8 100,000; ()% 300,000; ()% 50,000;
() § 250,000; (}% 500,000; (}% 100,000; 30 day nofice of
() & 5 ()% ()% ; cancellation tothe State required,
() Federal Non Liability Clause (See ltern 13 on following pages of this permit.)
c. $ Administrative Fee (Make chack payable to: Dept. of Transportation, State of Hawall)
d. Parformance Bond
{) 5 : By Bond No. ; or Other
() Letter of Guarantee on file ( ) Waived

The applicant hereby agrees that any agreement heretofore made or hereafter to be made, and the convenants and conditions
stated on the reverse side hereof shall be binding upon the applicant, the applicants helrs, personal representatives, succassors,”
contractor and assigns. The applicant acknowledges that the applicant has read the completed form, undersiands its provisions, and
agrees to its terms and conditlons.

CONTRACTOR: APPLICANT:

{Nama of applicant whether Individual, firm, partnership,



ADDRESS: . corporation, gevemnmenial agency, etc.)

TELEPHONE NUMBER;
{Print Namue & Tilla of Applicant or Authorized Rep)
EMERGENCY NOS:
0 {Slgnature)
. Name Phone No. ADDRESS:
@) - TELEPHONE NO.:
: Name Phone No. -

PERMIT NO. DATE:

Permission to perform the above described work at the location(s) state in items 1 and 2 between the dates set forth in item 4

of the application is hereby granted, The applicant shall nofify the issulng offlce at least five (5} working days before commencing work.
Any extensian of completion date must be approved in writing by the Airport Manager. This permit expires if work [s not stated within
90 days of issuance date.

Airport Manager

IN CONSIDERATION OF A PERMIT BEING {SSUED TO THE APPLICANT, THE APPLICANT AGREES AS FOLLOWS:

Rules & Requlations

1.

To Install, provide, and maintain all fraffic contro! devices in accordance with the Administrative Rules Governing the Use of
Traffic Contro! Devices at Work Sites on or Adjacent to Publi ts and Highwavs as adopted by the Director
Transportation, and the FHWA Manua! on Unlform Traffic control Devices for Streets and Highways, Part VI, Trafflc Controls
for Highway Construction and Maintenanpe Operations dated 1984.

To safeguard and facilitate the movement of vehicular and pedestrian traffic in accordance with the Administrative Rules
Governing the Design, Canstruction and Majntenance of Public Sireets and Highways as adopted by the Director of
Transportation; to place slgns or barricades Informing motarists or pedestrlans or work to be dene In a safe manner and to
remove same upon completion of work.

Workmanship: Responsibility & Warranty

3.
4.

To diligently prosecute the work to completion, in a neat and workmanllke manner, within the dates set forth in said permit.

To undertaka for & period of ane (1) year after the satisfactory completion of such work, any necessary repalrs to Airport
facilities disturbed by the work performed under sald permit; or to pay the acluat cost of such repair made by the Department of
Transportation.

To remove, relocate, replace, reconstruct or adjust, at the applicant's expense, any work or facility constructed or placed by the
applicant on or under the right of way of an airport roadway whenever and as often as may be required by the Director on the
Director's authorized representative in order to undertake the construction, reconstruction or maintenance of said airport
roadway.

To keep all facllitles installed under said permit in good repair so that the presence of such facility on or under the roadway will
in no way impair the use or usefulness of any readway impravement which may now exist or hereinafter come into existence,

To make all repairs in such manner as may be required by Chapter 264, Hawail Revised Statutes.

State Indemnity

8.

To protect, defend, Indemnify and save harmless, the State and it's agents and representatives, against any claim, lablllly, suit
or action of every manner and description for any injury to or death of persons or for property damage, whenever such injury,
death or damage shalt be inflicted or caused by the applicant, the appllcant's agents, contractors or representatives in :
connection with the work covered by said permit.

To procure, at the applicant’s own expense, and keep in force at all times when work permitted under said permit is belng
done, a policy or policies of public liability and praperty damage insurance, naming the State as an additional insure, covering
the entire work'to be done under said parmit and for at least the minimum coverages set forth on the reverse side hereof. The
State is to be given 30 days written notice of cancellation of said insurance.,
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11.

To supply evidenca satisfactory to the State that theT&({iréd insurance has been procured and is In force prior to commencing
the work under said permit.

If the death or injury to any person, or the loss or damage to any property, is caused by the United States Govarnment in the
course of its use of the property, the liability, if any of the U.S. Government thereafter shall be determined In accordance with
the applicable provisions of the Federal Tort Claims Act (62 Stal. 869, 982; 28 USC 2671-2680),

Nondisciimination Convenants

No person on the grounds of race, color, religion, sex or national origin shall be excluded from participating in, denied the

12.
benefits of, or be otherwise subjected to discrimination in the use of said facilities.

13. In the construction of any improvements an, over or under such land and the furnishing of services thereon, no person on the
grounds of race, color, refigion, sex or natlonal origin shall be excluded from participating in, denied the benefits of, or be
otherwise subjected to discrimination.

14, The applicant shall use the premises in compliance with all other requirements imposed by or pursuant to Title 49, Code of
Federal Regulations, Department of Transportation, Subtltle A, Office of the Secretary, Part 24, Nondiscrimination in Federally
Assisted Program of the Department of Transportation - Effectuation of Title V| of the Civil Rights Act of 1964, and as said
Regulation may be amended.

Agreements

15. To surrender the permit hersin applied for and surrender all rights thereunder whenever notified to do so because of a default
in any of these conditions agreed above.

16, To keep a copy of sald permit in the hands of the working crew for exhibit upon request of any authorized representative of the
Department of Transportation,

17. Adminlstrative fee Is not refundable under any condition.
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11,

GENERAL NOTES FOR TRAFFIC CONTROL PLAM

The permittee shall make minor adjustments at intersections,
driveways, bridges, structures, etc., to fit field
conditions.

Cones or delineators shall be extended to a point where they
are visible to approaching traffic.

Traffic control devices shall be installed such that the
gign or device farthest from the work area shall be placed
first. The others shall then be placed progressively toward
the work area.

Regulatory and warning signs within the construction zone
that are in conflict with the Traffic Control Plans shall be
removed or covered. All signs shall be restored upon
completion of the work.

Flaggers and/or police officers shall be in sight of each
other or in direct communication at all times.

When required by the issuing office, the permittee shall
install a flashing arrow signal as shown on the Traffic
Control Plans.

All traffic 1anesksha11 be a minimum of 10 feet wide.

All comstruction warning signs shall be promptly removed ox
covered whenever the message is not applicable or not in
use.

The backs of all signs used for traffic control shall be
appropriately covered to preclude the display of
inapplicable sign messages (i.e., when signs have messages
on both faces).

At the end of each day’'s work or as soon as the work is
completed, the permittee shall remove all traffic contrel
devices not longer needed to permit free and safe passage of
public traffic. Removal shall be in the reverse order of
installation.

Replace permanent pavement markings and traffic signs upon
completion of each phase of work.
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INTRODUCTION

' The purpose of this white paper report is to present our analysis of the Interisland Terminal Maunka Extension project as
related o the guideway. Per DOT-AIR plans, dated December 14, 2012, (Attachment A1) the project will include the
construction of aircrafl tarmac which will be bordered by a 19 foot tall blast wall fence. As shown on Attachment B
Structural Plan and Profile sheet, the guideway will traverse the northeast corner of the tarmac with the outer edge extending |
over by as much as 40-ft and the underside of the guideway at an elevation of approximately 88.8-ft. This portion of the
guideway is supported by two piers located behind the blast wall fence, According 10 DOT-AIR the gates adjacent to this
area will accommodate the Airbus 330-300 (Group V) and Boeing 737-800 (Group 111). This report documents the analysis
of the aircrall movements to and from the proposed Mauka Concourse. The two sections of this report wilf review Airbus
330-300 and Boeing 737-800 operations and list assumptions made to the analysis as well as conclusions drawn.

A330-300 AIRCRAFT (GROUP V)

The Interisland Terminal Extension — Mauka Concourse can accommodate A330-300 aircraft on the north side concurrently
at Gates 72B and 70B.

Assumptions

1t is assumed that aircraft will maintain a standard taxilane wingtip clearance of 31 feet and a 25-foot tail clearance
from objects. Aircraft will be pushed back with a lug and to the extent practical will be aligned with the exit taxilane
centerline. The same taxilane is used for aircraft taxiing to and from the terminal.

Analysis

A330-300 movements along the north side of the Mauka Concourse create dependencies as there is only one
taxilane capable of accommodating A330-300 aircrafi. Attachment C1 shows the analysis of two aircraft taxiing 1o
their respective Gates (72B and 70B). When the aircraft at Gate 72B is pushed back, there is insufficient apron area
{(width) to allow for the A330 to be aligned with the taxilane, Once pushed back, the aircraft will taxi out on its own
power, first turning to align with the taxilane. The taxi out maneuver will not impact an A330 parked at Gate 70B,

According to a specifications sheet, provided by Hawaiian Airlines, the A330-200 is 59.8-feet tall, Attachment D
and per DOT grading plans, the highest tarmac grades are al elevation 18.84, Attachment A2. As shown on
Attachment C1 and C2 the tail of an A330 pushing back from Gate 72B will have 36 feet of horizontal clearance
and 10 = feet vertical clearance from the underside of the guideway.

As the A330 pushes back the guideway will be subjected to jet blast reaching speeds of 34 mph and temperatures of
77 degrees Fahrenheit, see Attachment E1 and E2. This wind speed and temperature are no different than normal
daily weather conditions, and are well within the normal design service load conditions. Furthermore, the guideway
can accommodate service load ambient temperatures up to 100 degrees Fahrenheit apd wind speeds up to 100 mph.

Similarly, an A330 at Gate 70B is pushed back, tail to the east. However, at this gate there is sufficient room to
align the aircraft on the taxilane,

Conclusion

Using FAA standard taxilane wingtip and tail clearances it is possible to conduct push back and power out maneuvers along
the noith side of the Mauka Concourse with A330 aircraft without impacting the proposed guideway alignment. 1t is not
uncommen for an aircraft to-make a turning maneuver prior to beginning their taxi out of the terminal area and the turns
assumed in this analysis are well within the aircraft’s safe aperating limits,
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B737-800 AIRCRAFT {(GROUP 111)
Four B737-800 aircrafl can park at Gates 70A, 71, 72A, and 73 simultaneously.

Assumptions

It is assumed that aircraft will maintain & taxilane wingtip clearance of 22 feet and a tail clearance of 15 feet. In
addition, aircra{l are maneuvered to avoid conflicts with the proposed blast fence as indicated in Attachment C! and
C2. This is of particular concern at Gate 73, where a straight pushback of the aireraft would result in the blast fence
being within the wingtip clearance. Aircraft are maneuvered to minimize interferences between gate parking and
taxi movements.

Analysis

This analysis reviews three Group 111 aircraft taxiing to and being pushed back from Gates 71, 72A and 73, All
inbound Group 111 aircraft will taxi on the southerh Group 111 taxilane and outbound aircraft on the northern Group
[H] taxilane. Operations the two taxilanes can be conducted simultancously by Group 111 or smaller aircraft. All
aircraft movements were analyzed to meet FAA design standards of 22-feet wingtip clearance between the wingtips
of the aircraft and any fixed or moveable object. In addition, all aircraft were analyzed to meet 15-foot tail
clearances to fixed or moveable objects.

An aircraft pushing back from Gate 73 will be pushed essentially straight back with slight corrections being made to
avoid the jet blast fence within the wingtip clearance areas. Similar to the Group V analysis above, the pushback
maneuver retains a tail clearance of 15 feet to a potential blast fence adjacent to the proposed guideway. Pushbacks
on Gate 73 allow for the southern Group Il taxilane to be utilized by aircrafi taxiing to Gates 72A and 71. Upon
decoupling of the tug, the aircraft from Gate 73 will turn toward the northern Group I1I taxilane. During this turning
maneuver, aircraft cannot taxi into Gates 72A or 73. While wingtips will remain clear, it is also likely that aircraft
would not enter Gate 71 during this turn either.

The aircraft at Gate 72A can be pushed straight back and then turn with the tail east nearly aligning with the
northern Group III taxilane centerline. Once the tug is removed, the aircraft wilt make a slight correction to center
on the taxilane and then proceed outbound. Once the aircraft is pushed back, inbound traffic is able to access Gates
71, 72A, and 73 unimpeded.

Similarly to Gate 72A, the aircraft at Gate 71 can be pushed straight back and then tum with the tail east nearly
aligning with the northermn Group [ taxilane centerline. Inbound aircraft are able to access Gates 71, 72A and 73
unimpeded while the tug is decoupling from the aircraft.

Conclusion

Using FAA standard taxilane wingtip and tail clearances it is possible to conduct push back and power out maneuvers along
the north side of the Mauka Concourse with B737 aircraft without impacting the proposed guideway alignment. Again, it is
not uncomimon for an aircraft to make a turning maneuver prior to beginning their taxi out of the terminal area and the turns
assumed in this analysis are well within the aircrafi’s safe operating limits.
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A Boeing 737-800 pushing back from Gate 73 maintains clear of aircraft taxiing to Gate 72A and will maintain a tail

clearance to the guideway shadow of approximately 26.75+ feet (bottom of guideway is actually 28+ feet above the top of

tail). This clearance is over 10 feet more than the required minimum FAA standard. During the push-back, there are no

interferences of operations with other gates. Once the push-back operations have ceased and the aircraft proceeds to turn to

the northern Group [11 taxilane, the aircraft becomes dependent on aircraft taxiing to Gate 72A. Once straight on the taxilane
~ centerline, it is independent of other aircraft taxiing toward the proposed Mauka Concourse.

An aircraft pushing back from Gate 72A will push back straight and then turn the tail toward the east until the aircraft is on
the centerline of the northern taxilane ready to proceed taxiing forward without assistance of the tug, At the furthest push-
back point, while the tug is decoupling, the tail is approximately 26.75+ feet fiom the proposed guideway shadow (bottom of
guideway is actually 28+ feet above the top of tail). During push-back, no aircrafl can taxi to Gates 71 or 73 nor can an
aircraft from Gate 71 be pushed back. Once the aircraft is pushed back, its movements are independent of aircraft taxiing to
the proposed Mauka Concourse along the southern Group II{ taxilane.

An aircraft pushing back from Gate 71 will push straight back from its parking position and then turn the tail toward the east
until the aircraft is on or nearly on the centerline of the northern taxilane. Once the aircraft is pushed back, its movements are
independent of aircraft taxiing to the proposed Mauka Concourse along the southern Group IH taxilane.
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®AIRBUS,

Training & Flight Operations Support and Services A330-200/300 TECHNICAL TRAINING MANUAL
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GUIDEWAY TEMPERATURE RANGE =
40°F TO 100°F

REFERENCE: AIRBUS A330
AIRPORT CHARACTERISTICS FOR AIRPORT
PLANNING
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EXHIBIT "G"

KELLY A, JOHNSON

Acting Assistant Attorney General
Environment & Natural Resources Division
ANGELA O’CONNELL
Environmental Enforcement Section
U.S. Department of Justice

301 Howard St., Suite 1050

San Francisco, California 94105
Telephone: (415) 744-6485
Facsimile: (415) 744-6476

E-mail: angela.o’connell@usdoj.gov

EDWARD H. KUBO,JR. .
"United States Attorney
PJKK Federal Building = -
300 Ala Moana Boulevard, Room 6-100
Honolulu, Hawaii 96850
Telephone: (808) 541-2850
Facsimile: (808) 541-2958

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI
ONTTED STATES OF AMERICA, ) -
DEPARTMENT OF HEALTH, STATE )
OF HAWAIL
Plaintiffs, , . CIVIL ACTION NO,
Y. . CONSENT DECREE

WITH APPENDICES A - G
DEPARTMENT OF TRANSPORTATION, :
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The United States of America, on behalf of the United States Environmental Protection
Agency (“EPA”), has filed a Complaint in this matter alleging that the Hawai'i Department of
Transportation ("HDOT?) has violated provisions of the Clean Water Act (“Act™), 33 U.S.C.
§§1251— 1387, and the regulations promulgated pursuant to the Act, including the conditions and
limitations of the Hawai'i General Construction Activities Storm Water Permit, HAR 11-55
Appendix C; the Hawai'i General Industrial Activities Storm Water Permit, HAR 11-55
Apﬁendix B; HDOT’s Honclulu International Aixport NPDES permit, Permit No, HI0021440;
and HDOT’s Municipal Separate Storm Sewer System NPDES permit (“MS4”) for Oahu, Permit
No, HI0021245 (to be reissued as No. HIS000001), The State of Hawai'i, on behalf of the
Hawai'i Department of Healtil (“DOEF), joined in the Complaint to bring claims against
Defendants for violations of State law.

The Parties recognize, and the Court by entering this Consent Decree finds, that this
Consent Decree has been negotiated by the Parties in godd faith and will avoid litigation between
the Parties and that this Consent Decree is fair, reasonable, and in the public interest, '

NOW, THEREFORE, before the taking of any testimony, upon the pleadings, without
adj udication or admission of any issue of fact or law, and upon consent and agreement of the

Parties, it is hereby ADTUDGED, ORDERED, AND DECREED as follows:

‘1 GENERAL PROVISIONS

1. Jurisdiction and Venﬁe. This Court has jurisdiction over the subject matter‘of this
action and over the parties pursuant to 33 U.S.C. §§1319 & 1365 and pursuant to 28 U.S.C.
§8 1331,' 1345, 1355 & 1367. The Complaint states claims upon which relief may be granted
under 33 U.8.C. §1319 and under applicable provisions of State law. Venue is proper in this
District under 33 U.S.C. § 1319(b) and under 28 U.S.C. §§ 1391(b) and (c) & 1395(a), because
the defendant may be found here and because the transactions and occurrences giving rise to the
Complaint occurred here. For purposes of the Decree, HDOT consents to and will not contest

the Court’s exercise of personal jurisdiction over HDOT or venue in this District,
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2, Parties Bound. The obligations of this Consent Decree apply tol and are binding
upoﬁ the United States and DOH and upon HDOT and any successors agencies or other entities
or persons d¢therwise bound by law. Within 10 business days of entry of this Decree, HDOT shall
provide a copy of this Decree to each Manager, each Project Superintendent, and each firm
retained by HDOT to implement this Decree. If, more than 10 business days after entry of this
Decree, a Manager, Project Superintendent, or other person or firm becormes an employee of
HDOT or is retained by HDOT to imp lgment' provisions of this Decree, HDOT shall provide
such person or firm a copy of the Decree within 10 business days of such employment or
retention,

3. Definitions. Bxcept as specifically provided in this Decree, definitions fpr the
.terms used in this Decree shall be incorporated from the Clean Water Act and the regulations
promulgated pursuant to the Act. Whenever terms listed below are nsed in this Decree, the
following definitions apply:

a. “Acceptable evidence”, for the purposes of Paragraphs 21.c and 24.b,
below includes invoices, purchase orders, or other documentation that specifically
identifies and itemizes the individual costs of the goods or services for which payment is
made. Canceled drafts do not constitute acceptable evidence unless such drafts
specifically identify and itemize the individual costs of tﬁe goods or services for which
payment is made.

b. Best Management Practices (“BMPs”)l shall have the meaning set forth in
40 CF.R. § 122.2 which states that BMPs “mean schedules of activities, prohibitions of
practices, maintenance procedures, and other management practices to prevent or reduce
the pollution of ‘waters of the United States’.” BMPs also include treatment
requirements, operating procedures, and practices to control plant site runoff, spillage or

leaks, sludge or waste disposal, or drainage from raw material storage.”
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c. BMP Program Plan (“BMPPP”) shall mean a programmatic chapter under
the Stoum Water Management Program Plan (“SWMPP”) that meets the terms and
conditions of the MS4 permit and the requirements of Section V of this Consent Decree
(Injunctive Relief).

d. “Clean Water Act” or “Act” shall mean the Federal Water Pollution
Control Act, as amended, 33 U.S.C. §§ 1251-1387,

e. “Connection Permit” shall mean a permit issued by HDOT for physical
connections info its Oahu MS4.

f  “Critical deficiencies” for puxposes of Paragraph 10.g.(2) shall mean those
deficiencies that pose an immediate threat for the discharge of pollutants to the storm
drain system, surface waters, or State waters. Critical deficiencies include, but are not
limited to, the following examples: . |

(1)  Any observed discharge, or evidence of discharge, of untreated
storm water or non-sto@ water to the storm drain system, surface waters, or State
waters generated by the construction activity.

(2)  Absence of linear barriers and/or perimeter controls required by the

" BMP Plan, '

. (3)  There are identified storm drain inlets, surface waters, or Stajte
waters within or adjacent to the project site in close proxinﬁty to disturbed soil
areas yvithout control measures in place that pose an immediate threat of unireated
storm water discharges.

(4)  Work in an active stream channel or other surface water body
without proper implementation of required BMPs.

(5)  Presence of any spilled oil or hazardous materials near to

unprotected storm drain inlet, surface waters, or State waters.
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g “Day” shall mean a calendar day unless otherwise specified to be a
working day. “Business Day” shall mean a day other than a Saturday, Sunday, State or
Federal legal holiday. Inh computing a prescribed period of time,.the day of the event shall
not be included. If a stated time perjod expires on a Saturday, Sunday, State or Federal
legal holiday, it shall be extended to include the next working day.

h. “Discharge Permit” shall mean a permit issued by HDOT for discharges
into its Oahu MS4. . |

i “DOH” shall mean the Hawai'i Department of Health and any of its
successor departments, agencies, or instrumentalities. . |

Jr “Encroachment permit project” shall mean 2 construction project
undertaken by a third party within one of HDOT’s rights-of-way and that requires the
issuance by HDOT of a “Permit to Perform Work Upon State Highways”. _

k. “EPA” shall mean the United States Environmental Protection Agency and
any of its successor departments, agencies, or instrumentalities. '

L “General Construction Activities Storm Water Permit” refers to the permit
issued by DOH for Construction Activities, HAR 11-55 Appendix C. .

m. “General Industrial Activities Storm Water Permit” refers to the permit
issued by DOH for Industrial Activities, HAR 11-55 App endix B,

n, “High Priority Watersheds™ shall mean those depicted at Appendix A
which is incorporated herein by reference.’ ' |

o, “Industrial Activity” shall have the meaning set forth in 40 CF.R. § ‘
122.26(b)(14)(1)-(xi), excluding 40 C.F.R. § 122.26(b)(1¢£)(x).

P “Inspection” for putposes of Paraéraph 10.k.(2) shall mean, at & minimurn,

(1)  Visual inspection of the inlet(s) and/or point of connection to the

MS4 for evidence of the presence of pollutanté or other illegal discharges; .
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(2y  Visual inspection of the tributary area for potential sources of
pollutants exposed to stonmwater and the presence of BMPs, if any, employed to
prevent the discharge of those pollutants to the MS4; and

(3)  Discussion with a facility representative to ensure that they know
the difference between allowable discharges to the MS4 and pollutant discharges
which are not allowed to be discharged to the MS4.

q. “Maj or deficiencies” for purposes of Paragraph 10.g.(2) shall mean those
deficiencies that are significant problems which could res?lt in the discharge of pollutants
to the storm drain system, surface waters, or State waters. Major deficiencies include, but
are not limited to, the following examples:

(1)  No Best Management Practices (BMP) Plan or NPDES permit (if
required),

(2)  Linear batriers and/or perimeter controls in areas tributary to a
water bady or drain inlet are i11sta11ed as reciuired by the BMP Plan, but are not
functional. This includes silt fences that are not anchored properly, have
collapsed, been driven over or overwhelmed by accumulated sediment.

{(3)  Hazardous materials or waste is storgd within the project without
containment or implementation of BMPs. ;

(4)  Oil, fuel, or brake or transmission fluid spills covering more than
one square yard and/or adjacent to protected storm drain inlets, surface waters, or
State waters. |

(5)  Any discharge of sediment or other deleterious material fesulting
from dewatering operations conducted without implementation of required BMPs
for dewatering. .

(6)  Sediment tracking more than 50 feet from project ingress/egress

Jocation(s).
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(7)  Bxpansion of the active disturbed soil area iimit without written
approval. | |

(8)  Soil stabilization and sediment controls are not installgd in
accordance with applicable construction site BMP Plan.

(9)  Sediment controls are installed in accordance with the BMP Plan,
but there is a large unstabilized disturbed soil area with insufficient controls
downgradient to prevent the discharge of umtreated storm water to the storm drain

_ system, surface waters, or étate waters if a rain event generates runoff.

(10)  Dust from project site visibly blowing off the site and into storm
drain conveyances or adjacent surface water bodies. - |
r. “Master Consultant™ shall mean the consultant or consultants procured by

HDOT in order to provide various functions in support of the requirements of this
Consent Decree.

s. “Minor deficiencies” for purposes of Paragraph 10.g.(2) shall mean those
deficiencies that' do not pose a threat for discharge of untreated storm water or pollutants
to the storm drain system, surface waters, or State waters, but are not in strict
conformance with the SWPPP or BMP Plan. Minor deficiencies include, but are not
limited to, the following examples:

(1)  BMP Plan does not reflect current operations and an amendment is
recommended.

(2) 'BMPs are not dtf:ﬂcient, but are not consistent with the BMP Plan.

(3)  Linear barriers and/or perimeter controls are installed as required
by the BMP Plan, but require minor maintenance. For example, a silt fence which
is not anchored properly throughout the entire length or an inlet ﬁmtectioﬁ device

with some accumulated silt.
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4)  Soil stabilization or sediment controls are installed as required by
the BMP Plan, but not iaroperly maintained,

(5)  Site inspections by project staff are not being conducted at the
required frequencies.

{6). . Non-storm water or waste management BMPs improperly
maintained,

(7)  Oil, fuel, or brake or transmission fluid spills covering less than -
one square yard and not adjacent to storm drain inlets, surface waters, or State
waters.

(8)  Bvidence of active wind erosion on unstabilized slopes/stock piles.

(%)  Minor tracking less than 50 feet from project ingress/egress
locations,

(10) Major deficiencies which are corrected prior to the inspector
leaving the site.

{. “MS4 Permit” refers to the NPDES permit issued by DOH to HDOT
Highways Divisionlfor discharges from HDOT’s municipal separaie storm sewer system
on the Island of Oahu and designated as Permit No. HI0021245 an:;d to be reissued as No.
HIS000001.

u, “Notice of Intent” shall mean a request for coverage under a General
Permit.

V. “Parties” means the United States, on behalf of EPA,; the State, on behalf
of DOH; and HDOT. _

w. *Responsible Officer” shall mean an official of HDOT in charge of storm
water program functions for either the Highways Division or the Airports Division, or any
other person who performs similar policy or decision making functions for HDOT and is

authorized as set forth at 40 CRR. § 122,22,
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X, “SEPs” shall mean the Supplemental Environinental Projects to be
performed under this Decree and more fully described in Section VIL below.

y. “Service Contractor” shall mean the contractor or contractors procured by
HDOT in order to provide various sexrvices in suppost of the requirements of this Consent
Decree.

Z. “Site” shall mean any location in the State of Hawai'i that HDOT owns,
leases, or operates, and at which there is or will be construction resulting in ground-
disturbing activities greater than or equal to onr;‘. acre or that is otherwise subject to the
NPDES storm water construction regulations set forth at 40 CF.R. § 122.26(b)(14)(x) or

40 CFR. § 122.26(b)(15).
aa. Stte-Specific BMP Plan shall mean a plan for controfling pollutants in
storm water discharges from Sites that meets the requirements of the General
Construction Activities Storm Water Permit and Section V of this éonsent Decree,
bb.  “State” shall refer to the State of Hawai'i, |
cc. “SWPCP” shall mean a Storm Water Pollution Control Plan, a plan for
controlling pollutants in storm water discharges from locations that meets the
requirements of the General Industrial Activities Storm Water Permit and Section V of
this Consent Decree. '
dd.  “SWMPP” shall mean a Storm Water Management Program Plan
developed and implemented as required by HDOT’s MS4 permit and modified as
required by this Consent Decree,
II. COMPLIANCE WITH THE CLEAN WATER ACT

4, HDOT shall fully comply with all requirements of the Clean Water Act, as well as
with the terms and conditions of all applicable NPDES Permits, including the Highways Division
Oahu District Municipal Separate Storm Sewer System (“MS4”) permit; the Honolulu

.International Airport NEDES permit, Permit No. HI0021440; the Hawai'i General Industrial
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Activities Storm Water permit, HAR 11-55 Appendix B; and the Hawai'i General Construction
Activities Storm Water permit, HAR 11-55 Appendix C.
WL APPROVAL PROCESS ) _ |

5. Approval of Deliversbles. After review of any plan, report, or other item that is
required to be submitted pursuant to this Consent Decree, EPA and DOH shall in writing: (a)
approve the submission; (b) approve the submission upon specified conditions; (c) approve part
of the submission and disapprove the remainder; or (d) disapprove the submission.

a. If the submission is approved pursnant to Paragraph 5.(a), HDOT shall
take all actions required by the plan, report, or other document, in accordance with the
schedules and requirements of the plan, report, or other document, as approved. If the
submission is conditionally approved or approved only in part, pursuant to Paragraph,
5.(b) or (¢), HDOT shall, upon written direction of EPA and DO, take ;sull actioné
required by the approved plan, report, or other item that EPA and DOH determine are
technically severable from any disapproved portions, subject to HDOT’s right to dispute
only the specified conditions or the disapproved portions, under Section X of this Decree
(Dispute Resolution).

b. If the submission is disapproved in whole or in part pursuant to Paragraph

5.(c) or (d), BDOT shall, within 30 business days or such other time as agreed to in

writing, correct all deficiencies and resubmit the plan, report, or other item, or

disapproved portion thereof, for approval,. in accordance with the preceding Paragraphs.

If the resubmission is approved in whole or in part, HDOT shall proceed in accordance

with the preceding Subparagraph. ' .

6. Any Stipulated Penalties applicable to the original submission, as provided in
Section VIII of this Decree, shall accrue during the 30-day period or other period specified for
resubmission, but shall not be payable unless the resubmission is untimely ot is dis approved in

whole; provided that, if the original submission was so deficient as to constitute a material breach
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of HDOT’s obligations under this Decree, the Stipulated Penaltics applicable to the original
submission shall be due and payable notwithstanding any subsequeﬁt resubmission.

7. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in
whole or in part, EPA and DOH may again require HDOT to correct any deficiencies, in
accordance with the preceding Paragraphs, or may itself correct any deficiencies, subject to
HDOT’s right to invoke Dispute Resolution and to the right of EPA and DOH to seek Stipulated
Penalties as provided in the preceding Paragraphs.

IV. . CERTIFICATION OF REPORTS AND SUBMISSIONS

8. Except as otherwise expressly provided in this Consent Decrée, any report or
other document submitted by HDOT pursuant to this Decree that makes any representation
concerning compliance or noncompliance with any requirement of this Decree, the Act oz its
hnpleﬁenﬁng regulations, or any applicable permit, shall be certified by a Responsible Officer of
HDOT. The certification shall be in the following form:

I certify under penalty of law that I have examined and am familiar with the

information submiited in this document and all attachments and that this

document and its attachments were prepared either by me personally or under my

direction or supervision in a manner designed to ensure that qualified and

knowledgeable personnel properly gather and present the information contained
therein. I further certify, based on my personal knowledge or on my inquiry of

those individuals immediately responsible for obtaining the information, that the

information is true, accurate and complete. Iam aware that there are significant

penalties for submiitting false informatjon, including the possibility of fines and
imprisonment for knowingly and willfully submitting a materially false statement.
V. INJUNCTIVE RELIEF
Highways Division Oahu District MS4

Compliance with December 2003 SWMPP and Additional Requirements

9. Upon entry of this Consent Decree, HDOT shall fully and completely implement
its December 2003 Storm Water Management Program Plan (“SWMPP”). In addition, HDOT
shall also comply with the additional requirements set out below at Paragraphs 9.2 - 9.g, For

each of these additional requirements, HDOT shall make and submit the necessary modifications

10
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fo its SWMPP and implement those modifications upon submittal. HDOT shall make additional
modifications as requested by EPA and DOH, in accordance with Section III (Approval Process).
a. Debris Removal Best Management Program -

(1) - Within 60 days of entry of this Consent Decree HIDOT shall

modify, and implement accordingly, the Street Sweeping Schedule as set out as
Table II-1 of the December 2003 SWMPP so as to ﬁrovide for the sweepirig of all
state highway segxﬁents on Qahu (shdulders and medians) at least as frequently as
set forth in this Paragraph. A list of roadway segments and their respective
minimum Schping frequencies is set out at Appendix B and incorporated herein
by reference. HDOT may propose revisions to this modified Street Sweeping
schedule when it submits the revised SWMPP in accordance with Paragraph 10.f
below.

(@)  Within 60 days of entry of this Consent Decree, HDOT shall
modify, and implement accordingly, the Storm Drainage Structure Inspection
Schedule as set out as Table I1-2 of tiw December 2005 SWMPP so as to provide
for the inspection and necessary cleaning, as provided for at Pages DR3-1 and
DR3-2, of all state highway storm drainage system gutters, swales, open channels/
ditches, culverts, drain inlets, catch basins, manholes, outfalls, and other .
accessible discharge points that are appurtenant to all state highway segmentson
Oahu according to the requirements of this Paragraph. The mintmum inspection
and cleaning frequencies required by this Subparagraph are set out at Appendix C
and incorporated herein by reference. HDOT may propose revisions to this
modified Storm Drainage Structure mspection Schedule when it submits the
revised SWMPP per Paragraph 10.f, below.

(3)  Within two years of entry of this Consent Decree, HDOT shall

develop and implement a comprehensive asset management system for the Oahu

11
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District’s storm drain system and related appurtenances, including maintenance
equipment, to ensure appropriate debris removal and system maintenance. The
asset management system shall include justification of its priorities on the basis of
potential impacts to water quality and shall, at 2 minimum, include identification
of the number and location of all drain inlets and outfalls. HDOT shall use this
asset manageﬁient systera to éstablish priorities and to schedule and track
appropriate system maintenance and debris removal progrz;m activities, éuch as
sireet sweeping, catch basin cleaning, and green waste and accumulated soil
removal. The asset management system shall be included in the modified
SWMEFPP upon its completioﬁ.
b. Construction Activities BMP Program

(1) Within %0 daYs after entry of this Decree, FIDOT shall provide a
copy of the current edition of the City and County of Honolulu’s “Best
Management Practices Manual for Construction Sites in Honolulu” (“CCH
Manual”), to all appropriate staff involved in construction, including conﬁactors
and in-house employees (including employees of the Maintenance Section who
are either directly or indirectly involved in the implementation of activities under
either the SWMPP and/or this Consent Decree), those involved in work done
pursuant to encroachment permits, and those involved in erosion control projects.
For the purposes of this Subparagrapl, it shail be sufficient for HDOT to provide
to the offices listed in Appendix G, at 2 minimum, the number of CCH Manuals
sﬁeciﬁed in Appendix G. Within 90 days after entry of the Consent Deciée, any
Contractor (either professional consultant or construction contractor) i'nvolvéd
with construction at HDOT facilities or within State Highways rights-of-way shall
be required to oﬁtain the CCH Manual, |

12
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(2)  HDOT shall provide annual fraining on the Construction BMP
Program Plan to all staff with construction storm water responsibilities, including
construction engineers, maintenance staff, and plan reviewers., This training shall
be specific to HDOT activities (including the proper instaflation and maintenance
of approved BMPs}, policies, and procedures. The first annual training shall be
conducted by no later than September 15, 2005 or within 30 days after entry of
this Decree, whichevg:f'is later.

(3)  Beginning 30 days after entry of this Decree, HDOT shall ot _

allow construction to corminence on any coniract, in-house, or encroachment

permit project unless and until it (a) has verified that the project has received from
DOH a Notice of General Permit Coverage under the Hawai'i General
Construction Activities Storm Water permit (unless the project will disturb less
fhan one acre of land) and has satisfied any other applicable requirements of the
Hawai'i NPDES permit program, and (b) has reviewed the applicable Site-
Specific BMP Plan to verify that it fully meets all requirements of the following,
to the extent that they are :appiicable: (i) HDOT’s Standard Provisions (Sections
107.17 and 209); (ii) Water Pollution and Erosion Control Notes; (iii) NPDES
Reqguirements for Permit Projects Within State Highway Right-of-Way Notes; (iv)
the General Construction Activities Storm Water NPDES permit; and (v) any |
other applicable requirements of the Hawai'i NPDES permit program. For
encroachment permit projects, HDOT shall only be responsible for the activities
described 1n Subparagraphs 9.b.(1) and 9.b.(3) above, for work that occurs Within‘
HDOT rights-of-way. |

(4)  Within 10 business days afterentry of this Decree, HDOT shall
submit for approlval a checklist that its reviewers shall use in evaluating the BMP

plans'pursuaﬁt to this Paragraph, Upon approval, HDOT shalt provide copies of

13
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this checklist to applicants for encroachment permits and to contractors for their

use in developing construction Site-Specific BMP Plans for HDOT-contracted

construction proj ects: .

(5)  Upon entry of this Decree, prior to the initiation of ground-
disturbing activities at any Site, except for activities associated with the
installation of BMPs at a Site, no other construction activities may commence
until an HDOT engineer (or an engineer retained by HDOT) or qualified inspector
reviews and becomes familiar with the projects’ site-specific BMP plan and

_ inspects the Site to.determine whether the BMPs required by the BMP ﬁlan have
been installed correctly and in the correct focations. The engineer or qualified
inspector who conducts this inspection shall document that the BMPs required by
the BMP pian have been installed correctly and in the correct locations prior to the
commencement of any ofher ground-disturbing activity.

c. Chemical Applications BMP Brp gram. Within 60 days after entry of this
Decree, HDOT shall develop and implement a specific fraining program, for all potential
appliers (bulk and hand-held) of fertilizers, pesticides, and herbicides, in the proper
application of those substances. HDOT shall not permit the application of fertilizers,
pesticides, or herbicides unless the applier has first received this fraining.

d. Erpsion Control BMP Program, Within 180 days after enfry of this
Decree, HDOT shall submit for approval a plan for the conipletion of high priority
erosion control projects on all of the.sites listed in Appendix D which is incorporated
herein by reference. This plan shall include for each .site, at 2 minimum: the proposed
erosion control methodology to be utilized; construction schedule; cost estimate;
completion criteria; and a schedule for post-completion inspection and maintenance. All

erosion control projects to be done under this Subparagraph shall be completed by no

14
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later than two years after entry of this Decree. HDOT shall continue to perform

maintenance activities on completed projects as necessary,

€. Maintenance Facilities BMP Program

(1)  Within 90 days after entry of this Decree, HDOT shall develop and
implement, for each maintenance baseyard located on Oahu, a site-specific
SWPCP that includes, aniong other things, a detailed site plan, site description,
and facility layout, d&;}scription of potential poliutant sources, site-specific BMPs,
insPeciion procedures, and spill cleanup procedures. An individual at each facility
(e.g., yard foreman) shall be charged with ensuring implementation of the
SWPCP, This individual shall be trained to conduct inspectioﬁs and identify areas
for BMP improvement. To ensure consistency and provide assistance and
oversight, HDOT shalt identify an individual, also trained to conduct inspections
and identify areas for BMP improvement and independent of*any specific
baseyard, who shall ponduct inspections of all six baseyards at least quarterly,

(2)  HDOT shall develop and implement a formal storm water
awareness training program for Oahﬁ District Maintenance supervisors and staff
that identifies potential sources of pollution, general BMPs that can be used to
reduce or eliminate such sources, and specific BMPs for the District’s facilities
and activities. The training shall incorporate elements of the public education
campaign beiné implemented by the City and Counfy of Honolulu and shall
educate staff that they serve a role in protecting water quafity. Maintenance
supervisors and staff shall be made aware of the NFDES permit, the overall
SWMPP, the SWPCP for their baseyard, and tﬁe applicable BNE’PI:'(S). HDOT
shall conduct the first round of this training by no later than Sebtember 15,2005 -
or within 30 days after entry of this Decree, whichever is later.

£ New Development and Sipnificant Redevelopment BMP Progyam Plan

‘.

15
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(1)  Within 90 dayé of the commencement of services by the Master
Consultant, or within 180 days of entry of this Decree, whichever comes first, '
HDOT shall develop and implement specific criteria establishing when permanent
post-construction BMPs must be included in project design to address storm water
impacts and pollutants of concern. These criteria shall take info consideratiop,
among other things, potential water quality impacts anticipated from the
penﬁanent post-construction conditions. Permanent post-construction BMPs to be
considered shall include those designed to treat storm water runoff and other
structural type devices. | |

(2) Upon apﬁroval of the criteria established under Paragraph 9.£.(1),
above, HDOT shall not advertise any construction p?:oj ect or award any
construction contract unless and ﬁntil the project design has been reviewed to
ensure that appropriate permanent post-construction BMPs have been included in

the project design and are included in the bid package. No project shall proceed

"without the inclusion of appropriate permanent post-construction BMPs unless

there is specific documentation demonstrating that such post-construction BMPs
are not pracﬁcéble. For the purposes of this Paragraph and for a period not to
exceed 60 days after approval of the criteria, matters conceming the timing or
scheduiing of a project may bé considered as a reason that post-construction
BMPs are not practical for inclusion in the project design. Project documents for
projects that will incjude installation of permanent post-construction BMPs shall
also include appropriate requirements for their future continued majntenancf:.

(3}  Upon approval of the criteria establlished undef Paragraph 9.£(1),
HDOT shall not issue any encroachment, discharge, or connection permit for any
project that requires NPDES permit coverage under the General Construction

Activities Storm Water Permit unless and until the project design has been
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reviewed to ensure that appropriate permanent post-construction BMPs have been
included in the project design and are included in the permit application package,
No encroachment, discharge, or connection permit shall be issued without the
inclusion of appropriate permanent post-construction BMPs unless there is
specific documentation demonstrating that such posf—construcﬁon BMPs are not
practicable. Permit documents for applications that will include installation of
permanent post-construction BMPs shall also inclade appropriate requirements for
their future continued maintenance.

g THicit Connection / Mlegal Discharge Elimination Program
(1) HDOT shall complete follow-up investigations on all industrial,

cominercial, and high-density residential parcels discharging to HDOT’s MS4 that
are indicated in Tile December 2000 Storm Water Questionnaire Survey of Parcels
Adjacent to Highway Rights-of-Way (“Questionnaire Survey”). Follow-up
investigations shall be ranked as follows: parcels identified in the Questionnaire
Survey as priorities 1-4 shall be considered as Tier 1 parcels; parcels identified as
priorities 5-16 shall be considered as Tier 2 parcels; and parcels identified as
priorities 17-30 shall be considered as Tier 3 parcelfs. Each such investigation
shall be deemed completed upon either (a) the issuance of a discharge or
connection permit, or (b) sufficient documentation to support 2 conclusion that no
discharge or connection permit is necessary because (i) there is no physical
connection present, or (ii) the only poténtial discharges from non-industrial
activities are by overland sheet flow. Tier 1 investigations shall be completed
within 18 months after entry of this Decree. All Tier 2 and Tier 3 investigations
shall be completed within 3 years afier entry of this Decree. '

(2)  Within 60 days afier entry of this Decree, HDOT shall transmit to
DOH full electronic and paper copies of its survey parcel database, sorted by SIC
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code. HDOT shall provide electronic and paper updates to this list, reflecting
outcomes of the investigations discussed above, on an annual basis in its Annual
Report.
SWMPP Revisions
10.  HDOT shall revise and submit for approval its Oahu District Storm Water
Management Program Plan (“SWMPP”} to incoxporate the requirements set out at Paragraphs
9.a - 9.g, above, and at Paragraphs 10.a ~'10.k, below. Unless specified otherwise, HDOT shall
submit the revised SWMPP within 240 days of the commencement of services by the Master
Consultant, or within one year of entry of this Decree, whichever comes first. Upon its submif.:tal,
HDOT shall fully and completely implement all parts of the revised SWMPP, which shall
supersede the December 2003 SWMPP. HDOT shall make additional modifications as requested
by BPA and DOH, in accordance with Section Il (Approval Process).
a. Storm Water Management Program Structure. HDOT shall revise'its
SWMPP to include a %ormal storm water management program structure for the Oahu
District MS4 program that includes, at 2 minimum, designated storm water contacts for
each Highways Division branch, program, and field office, as appropriate. An
organization chart to reflect this structure shall also be deVeloperi and submitted. For
each designated contact, HDOT shall include a description of the position’s roles and
responsibilities for the storm water program. HDOT shall hold monthly meetings with
these contacts to discuss implementation and evaluation of the storm water program.
HDOT shall maintain copies of the sign-in sheets for these meetinés in accordance with
Paragraph 52, below, and these shall be made available to EPA and DOH upon requést.
b. Measurable Goals. HDOT shall revise its SWMPP to include a
combination of both direct and indirect objective, quantitative standards (“measurable
goals”) that can be used to measure progress under each specific program element in its

SWMPP. In its SWMPP, HDOT shall incorporate the specific measurable goals
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identified in other parts of this Consent Decree in addition to developing other

appropriate measurable goals.

c. Training and Education
(1)  HDOT shall revise its SWMPP to establish a training program

such that all HDOT staff and management involved in storm water management
activities shall receive at least annual storm water training in the requirements of
each program element for which they have responsibility. This training program
shall include, at a minimum, for each program element: (a) identification and
qualifications of the trainers; (b) training in, at a minimum for each program
element, the following topic areas: review of applicable measurable goals; the
selection and implementation of appropriate BMPs; and review of storm water
regulations, permits, and the terms of this Consent Decree; and (c) appropriate
documentation of training activities, |

(2)  Tothe extent that HDOT utilizes contractors, with the exception of
general contractors used to construct contract construction projects, to implement
any SWMPP activities, HDOT shall require that such contractors receive training
equivalent to that included in HDOT’s training program in all applicable areas.

(3)  No less than annually, HDOT shall offer appropriate storm water
runoff management training to general contractors and subconiractors used to
construct HDOT’s contract construction projects. Such training shall emphasize
sediment and erosion control requirements and BMPs (Chapter 2 in the CCH
manual), but shall additionally cover, in appropriate detail, requirements and
BMPs for all of the other Contractor Activities covered in Chapter 1 of the CCH
Manmual.

{(4)  Prior to the issuance of any Notice to Proceed, or the equivalent, to

any contractor on any contract construction project, HDOT shall hold a
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preconstruction meeting with the project’s prime contrlactor during which the

requirements of the General Construction Activities Storm Water Permit shall be

discussed, as well as (a) Standard Provisions (Sections 107.17 and 209); (b)

“Water Pollution and Erosion Control Notes™; and (c) the applicable requirements

of this Consent Decree. o

d. Monitoring of Program Effectiveness. HDOT shall revise its SWMPP to
include a discussion of specific activities to be undertaken in order to assess BMP -
effectiveness, including an evaluation of success in f;tchie,ving,r measurable goals and a
discussion of available and applicable water quality monitoring data. Assessments of
program effectiveness shall be conducted at least annually and be reported in HDOTs
End-of-Year Reports. |

e. Reporting. HDOT shall revise its SWMPP to include a description of
reporting procedures and activities, including schedules and proposed content of semi-
annnal and annual reports such that, at a minimum, the following is reported for each
storm water program element (BMP Program) in c;ach Mid-Year and End-of-Year Report:

(1)  Requirements: description of what HDOT was required to do
{permit requirements, EPA of DOH orders for compliance, or other commitments
set forth in the SWMPP and this Consent Decree);

(2)  Past Y-ear Activities: desﬁripﬁon of activities over the reporting
period inchiding, where applicable, progress accoraplished toward meeting
specific measurable goals or other specific perfonnange requirements and
including, when requirements were not fully met, a detailed explanation as to why
HDOT did not meet its commitments for the reporting period;

(3)  Fufture Activities: description of planned activities including,

where applicable, specific activities to be undertaken during the next reporting
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period toward accomplishing specific measurable goals or other specific
petformance requirements;

4 B‘gs‘gurces: report on the status of HDOT’s resource base for
implementing both this Consent Decree and HDOT’s NPDES permit during the
applicable reporting period, together with an estimate of the resources over and
above those required in the current reporting period that will be required in the
next reporting period. _

f. Debris Removal Best Management Practices Program. HDOT shall revise
its SWMPP to develop procedures and a schedule for inspections of:

(1) all state highways on Oahu for the purpose of identifying whether
sweeping or brooming of roadways, shoulders, or medians is needed, and

@ al staée highway storm drainage system catch basins, gutters and
open difches, trenches, and storm drains on Oahu for the purpose of identifying
whether cleaning of such structures is needed.

In both cases identified in the preceding Subparagraphs, the need for sweeping, brooming, or
structure cleaning shall, in addition to other criteria, be determined based upon material
accumulation rates and potential threat of discharges to waters of the United States that may have
an effect on water quality. The schedule shall provide that each highway mile and storm
drainage feature is inspected at least once armually, but that highway segment drainages and their
associated storm features that are located in High Priority Watersheds shall be inspécted-at leagt .
semiannually. The adopted procedures shall also provide for the identification of other highway.
segments (iﬁ addition to those located in High Priority Watérsheds) and their associated storm
drainage features that may require more frequent sweeping, brooming, or structure cleaning
based upon material accumulation rates and potential threat of discharges to waters of the United
States that may have an effect on water quality. The procedures shall establish debris

accumulation thresholds above which sweeping, brooming, or structure cleaning must occur,
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g Construction Activities BMP Program.

(1) HDOT sh-él_l revise the foltowing documents to require use of the
CCH Manual and the City and County of Honolula’s “Rules for Soil Erosion
Standards and Guidelines,” April 1999: () Standard Provisions (Sections 107.17
and 209); (b) “Water Pollutiont and Erosion Control Notes”; and (c) “NPDES
Requirements for Permit Projects Within State Highway Right-of-Way Notes.”

“These revised documents shall be used, to the extent applicable, on all contract,

in-house, and encroachment permit construction projects on Qahu. HDOT shall
incorporate these re\'riscd documents, either explicitly or by reference, into its
revised SWMPP.

'(2) HDOT shall revise its SWMPP to specify mandatory minimum
project inspection and enforcement requirements for use at all construction sites
as follows:

(@  Inaddition to inspections required by the Hawai'i General

| Construction Activities Storm Water permit, and as otherwise required
under the Hawai'i NPDES permit program, all in-house and contract
construction projects shall be inspected at least monthly by a qualified
comstruction inspector who is independent (i.e., not,involved in the
projects’ day-to-day planning, design, or implementatior.x) of the
construction projects to be inspected. HDOT may use more than one
qualified construction inspector for these inspections. HDOT, in
_consultation with DOH, shall develop and implement a standard
inspection form, and reporting procedures for use in these inspections.
The inspection form shall include, at 2 minimum, a checklist for the proper
installation of BMPs specified in the BMP plan, and the rep-brting

procedures shall include, at 2 minimum, notification of critical deficiencies
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to the Director of HDOT and DOH. Upon three successive monthly
inspections that indicate, in total, no critical or major deficiencies or less
than six minor deficiencies with no more than three minor deficiencies in
one month in a project’s BMPs or other storm water management
activities, FIDOT may decrease the inspection frequency for such project
to quarterly. However, if while under a quarterly inspection frequency, an

inspection of a project conducted pursuant to this Paragraph indicates at .

' Jeast one crifical or major deficiency or a total of three or more minor

deficiencies in the project’s BMPs or other storm water management
activities, the inspection frequency shall immediately retumn to no less than
monthly. HDOT shall further develop and implement written procedures
for appropriate corrective actions and follow-up inspections when an
inspected project is not in full complidnce with this Consent Decree, the
HDOT M84 permit, the Flawai'i General Construction Activities Storm
Water permit, or any other applicable requirements under the Hawai'i
NPDES permit program. The corrective action procedures shall at a
minimum require that (i) any critical deficiencies shall be corrected or
addressed before the close of business on the day of the inspection at
which the deficiency is identified, and (i) any major deficiencies shall be
corrected or addressed as soon as possible, but in no event later than five
business days after the inspection at which the deficiency is identified or
before the next forecasted precipitation, whichever ig sooner,

()  All encroachment permit construction pllo_i ects shall be
inspected at least once during the life of the proj ect, and any project of the
types listed immediately below shall be inspected at least annually if it

continues longer than one year’s duration:
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1)  Housing/commercial development improvemenis -
which include large roadway and utility improvements or any
grading within HDOT s rights-of-way;

2) Utility main installation (waterlines, sewerlines,
underground electrical lines, etc.);

3} Landscape/irrigation installation (e.g. median
beautification projects); and '

4) Draintine connections.

All inspections shall be conducted by a qualified construction inspector. HDOT may use more
than one qualified construction inspe;ctor for these inspect'ions. HDOT, in consultation with
DOH, shall develop and implement a standard inspection form a'nd reporting procedures for use
in these inspections. The inspection form shall include, ata mini:ﬁum, a checklist for the proper
instalfation. of BMPs specified in the BMP plan, and the reporting procedures shall include; at a
minimum, notification of any critical deficiencies to the Director of HDOT and DOH. HDOT

" shall further develop and implement written procedures for appropriate corrective actions and

follow-up inspections when an inspected project is not in full compliance with this Consent
Decree, the HDOT MS4 permit, or the Hawai'i General Construction Activities Storm Water
permit. |
h. Erosion Control Best Management Practices Program. HDOT shall revise
its SWMPP as follows: | |
(1)  HDOT shall include water quality impacts as a priority in selecting
projects for erosion control improvements, ensuring that erosional areas with the
potential for significant water quality impact, but with limited public safety
concerns, are also considered a high priority for remediation. Brosional areas with
the potential for significant water quality impact shall include areas where there is

evidence of rilling or gullying or other evidence of significant sediment transport
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and that are located within High Priority Watersheds. HDOT shall identify and
implement erosion control projects based on. water qualiiy com-:ems while
continuing to address high profile public safety projects.

{2)  HDOT shall require tﬁe prompt implementation of temporary
erosion control measures (e.g., erosion control blankets or fabrics, gravel bags,
and silt fence/fiber rolls) on the erosional areas with the potential for significant
water quality impact identified in the preceding Subparagraph if a permanent
solution is not immediately possible.

(3)  HDOT shall modify the list of approved erosion and sediment
control BMPs to include, at 2 minimum, at least all of those contained in the CCH

' Marmal. The revised SWMPP shall also provide for the implementation of
alternative erosion and sediment control BMPs where appropriate.

(4)  HDOT shall undertake a program to evalua;te the erosional
potential of storm drain system outlets that discharge downslope of the roadbed.
Where discharge points are observed to be creating erosional conditions, HDOT’s
program shall require installation of velocity dissipaters or other BMPs to reduce
the risk of continued erosion at these locations.

L Maintenance Facilities BMP Program. FDOT shall develop and

implement a written set of maintenance BMPs for routine and emergency in-house
activities. Activity-specific BMPs shall be organized as a manual and be created in a
format that facilitates its use by field staff. It shall be distributed to all field staff and
shall complement tile overall goals of the BMPPP,

j. New Development and Significant Redevelopment BMP Program Plan.

HDOT shall revise its SWMPP to add the following additional permanent post-
construction BMPs to the current list in Section 3 of the New Development and

Significant Redevelopment BMP Program Plan (Section VIIE M of the December 2003

25




—

' | N L e e = e o e o e s
5 38 82 R B R¥REBESE &S &5 R LBRES B

W 0 N N W, B Wb

SWMPP): infiltration basins, infiliration trenches, media filters, Continuous Deflective

Separation (CDS) units, and similar technologies.

k. Illicit Connection / lllegal Discharge Elimination Program. HDOT shall

revise its SWMPP as follows:

11.

- (1)  HDOT shall develop procedures for identifying and responding to
possibly illicit connections and illegal discharggs. These procedures shall include,
but not be limited to, specific time deadlines for responding to identified
discharges. Such identification and response procedures shall be coordinated with
the inspection procedures required under the revised Debris Removal Best
Management Practices Program set forth in Paragraph 10.f, a.bove.

(2)  HDOT shall develop a program to conduct inspections of industrial

and commercial holders of connection and discharge permits to 1ts MS4, This

industrial/com;nercial inspection program shall include scheduling inspections -
such that each industrial facility is inspected at least once every five years, Any
industrial facility that does not have NPDES permit coverage under the Fawai®i
NPDES permit prt;'ngram shall be reported to DOH no later than 30 days after the
inspection date. Commercial dischargers are to be ranked according to relative
risk of discharge of contaminated runoff to HDOT’s MS4‘. The highly ranked

commercial facilities shall be inspected at least once every 5 years. This

~ industrial/commescial inspection program shall be updated as appropriate to

reflect the outcomes of the investigations discussed in the preceding
Subparagraph.
Highways Division Construction Activities on Other Islands, On a statewide

basis HIDOT shall implement all of the revised construction program activities requirements
pursuant to Paragraphs 9.b, 10.g.(1), and 10. g.(2)(a), above, and all of the revised New

Development and Significant Redevelopment project activities requirements pursuant to
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Paragraphs 9.f and 10.j, above, on all HDOT construction projects (inbluding contract and in-
hoﬁse projects) that are subject to NPDES storm water permit requirements, except that
references in Paragraph 10.g.(1) to the CCH “Rules for Soil Erosion Standards and Guidelines”
(April 1999) shall be modified to require use and adoptién of each county’s comparable and
applicable standards. The time deadlines c;ontained in the referenced Paragraphs shall apply on
the Other Islands under this Paragraph.

Airports Division

Airport Tenant Inspections and Enforcement

12.  Within 90 days after entry of this Decree, EIDOT shall submit to EPA and DOH .a
written program of procedures for airport tenant inspection and enforcement that shall be used at
Honolulu International, Lihue, and Kahului airports, in accordance with the requirements of this
Paragraph. HDOT shall implement the procedures upon their submission to and approvﬁl by
EPA and DOH. HDOT shall make modifications as requested EPA az?d DQOH, in accordance
with ‘the requireinents of Section M (Approval Process). This tenant inspection and enforcement
program shall provide, at a minimum, for the following:

a. HDOT shall develop procednres and schedules for inspections of all -
airport tenants, including all those located a\;vay from the airporté proper {€.g., on Aolele
and Ualena Streets in Honolulu), At each airport, HDOT shall rank each tenant for its
relative potential either to contribute pollutants to storm water runoff or to have a non-
storm water discharge either into the airport storm sewer system or otherwise into waters
of the United States. Rankings shail be made on a low/medinm/high threat basis.
Tenants that have separate NPDES permit coverage shall always be ranked as high threat.
At least once each calendar year, HDOT shall review its tenant lists and these rankings
and update them as necessary. This updated list shall be submitted as part of HDOT’s
Annual Repont, .

b. HDOT shall inspect each tenant/facility in each ranking class as follows:
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(1)  Highranked tenants, other than those that have separate NPDES
permit coverage, shall be inspected at least quarterly. '

(2)  Highranked tenants that have separate NPDES permit coverage
shall be iﬁspected at least annually, HDOT shall submit a copy of each report of
these inspections to DOH within 30 days of the date of the inspection.

(3)  Medium ranked tenants shall be inspected at least annually.

(4)  Low ranked tenants shall be inspected at least biennially.

(5)  HDOT shall inspect each of its aitport maintenance baseyards at
least quarterly. HIDOT shall submit 2 copy of each report of these inspections to
DOH within 30 days of the date of the inspection.

c. Procedures for iispection of airpoft tenants and maintenance yards shall
require a wriften record of the inspection such as either a checklist or form, Ata
minimum, such checklist or form shall for each inspection identify: facility name,
address, contact name, contact telephone number, and SIC code; inspection date;
inspector name; BMPs evaluated; inspection findings; and recommended follow-up
actions. Copies of ail inspection xeports shall be maintained for a minimum of 5 years
and shall be made available to EPA or DOH upon reques.t.

d. Procedures for enforcement against tenants with inadequate BMPs or non-
storm water discharges shall include identification of a range of enforcement responses
available to HDOT, clear guidelines for selection of an enforcement response appropriate
to the tenant deficiency at issue, guidelines for escalating the initial' enforcement response
for multiple or repeated vioiations, and follow-up inspections to ensure the problems have
been correcied.

e HDOT shall develop procedures for training of HDOT and contract
management staff charged with implementing or overéeefng airport tenant inspection and

enforcement activities.

28




B R et ek ik e bl R e e b
® 38 8B R UBRBRBGE I &aniREL = S

T - LY. W S O R X, S

13.  Resources. HDOT shall take all actions to ensure that it has adequate resoufces,
including contracting resources, to comply with all requiremen"ts of both this Conseni Decree and
its NPDES permits. Such actions shall include, but not be limited to, accurately aséessing
resource needs, communicating these needs to the Director of HDOT, making timely budget
requests of the legislature, and notifying the legislature of the terms and requirements of this
Consent Decree and HDOT’s NPDES permits. The human resources necessary to carry out the
requirements of this Consent Decree and HDOT’s NPDES permits may be comprised of either
HDOT employees or contractors ot both.

14.  Reporting, For the first year afier entry of this Consent Decree, HDOT shall
submit quarterly reports to EPA and DOH that shall include the followi_ng information for the
past quarter. The first quarterly report shall‘bc due 60 days after the end of the first complete
quarter following entry of this Consent Decree. All other reports shall be submitted no later than
45 days after the lasf day of eath calendar quarter, After submittal of the fourth quarterly report ‘
referenced above HDOT shall, for the duration of this Decree, submit semiannual reports.
Semiannual reports shall be due on August-3 1* and February 28" and shall cover the six month
periods ending on June 30% and Deéember 31%, respectively. HDOT may submit separate ‘
quarterly and semiannual reports for the Airports and Highways Divisions. All reports shall, at a _

minimum, include the following information:

a. Oahu District MS4 Activities
(1)  Storm Water Contact Coordination Meetings

The number, dates, and names of attendees of each monthly Storm
Water Contact Coordination meetings;

(2)  Debris Removat Propram Activities

(a)  Specific highway segments {(with dates) inspected for
sweeping needs; )

()  Specific highway segments swept, frequency of sweeping,
and the total amount of debris removed;

(c)  Specific (by Milepost or other identifier} storm drainage
system catch basins, gutters and open ditches, trenches, and sewers
inspected, by specific highway segment and date;

~{d)  Specific (by Milepost or other identifier) storm drainage
system catch basins, gufters and open ditches, trenches, and sewers
cleanedathe date(s) of cleaning, and the nature and total amounnt of debtis
. removed; .
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()  Number and dates of debris removal program trainings,
types of trainings, and attendees participating in each; and

(f)  Activities undertaken toward development and uiilization
of the asset management system; :

(3)  Construction Program Activities

(a)  Total number of contract %rloj ects in the planning or design
stages and total number of projects for which permanent post-construction
BMP review was completed;

(b)  Total number of contract project contracts put out to bid,
total number awarded, total number of contract project NPDES permit
verifications and BMP plans reviewed, and total number of pre-
construction BMP verification inspections;

{c)  Total number of in-house project NPDES permit
verifications and BMP plans reviewed and total mumber of pre-
construction BMP verification inspections;

(d)  Total number of active construction projects and the total
number of storm water inspections, specifying project type (contract, in-
house, permit); and

()  Number and dates of construction program trainings, types
of trainings, and attendees participating in each;

(4)  Chemical Applications Program Activities

Number and dates of chemical applications program trainings, types of trainings,
and attendees participating in each; .

LD
Activities

b.

(5)  Erosion Control Program Actjvities N
(a)  Number of erosional problem areas with a potential for
significant water quality impact identified, the number stabilized
- (permanently or temporarily) or otherwise remediated, and a vevised
schedule for stabilizing or otherwise remediating the remaining areas; and
(b)  Number and dates of erosion confrol program trainings,
es of trainings, and attendees partioipating in each;
(%‘)) Maintenance Facility Program Activities
(@  Dates and locations and a summary of findings of
maintenance facility oversight inspections; and
(b)  Number and dates of maintenance facility trainings, types
of trainings, and attendees participating in each;

New Development and Significant Redevelopment Program

(a)  Number of project designs reviewed for appropriate
inclusion of permanent post-construction BMPs; and

(b}  Number and dates of New Development and Significant
Redevelopment Program Activities trainings, types of trainings, and
attendees participating in each;
(8)  Hlicit Connection / Tllegal Dj e Elimination Program

ctivities .

(@)  Total number of completed follow-up investigations of

discharging industrial, commercial, and high-density residential parcels;
Total number of inspections of industrial and commercial

dischargers to HDOT’s right-of-way; and

{c) . . Number and dates of IC/ID Program Activities trainings,
types of trainings, and attendees participating in each; .

- Statewjde Highway Construction Activities
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(1)  Total number of contract projects in the planning or design stages
and total number of projects for which permanent post-construction BMP review
was completed; .

(2)  Total number of contract project confracts put out to bid, total
number awarded, total number of contract project NPDES permit verifications
and BMP plans reviewed, and total number of pre-construction BMP verification
inspections;

(3)  Total number of in-house project NPDES permit verifications and
BMP plans reviewed and total number of pre-construction BMP verification
inspections;

(4)  Total number of active construction projects and the total mumber
of storm water inspections, specifying project type g:ontract and in-house); and

(5)  Number and dates of construction prograrm trainings, types of
trainings, and attendees participating in each; :

C. Airports Division

1) Alisting of each tenant, its relative pollutant risk ranking, date(s)
on which it was inspected by HDOT, and types of enforcement response actions
takel_:l against any tenant, including dates and any required follow-up activities;
and (2)  Number and dates of tenant inspection and enforcement program
trainings, types of frainings, and attendees participating in each,

15.  Responsibility for A;.:ts of Contractors or Agents. HDOT shall be rcsponsib}e for
ensuring that .work is performed in accordance with the requirements of this Decree, even if that
work is performed by contractors, subcontractors, or agents. HDOT shall provide a copy of this
Decree to all Managers, emplbyees, contractors-, subcontractors, and agents whose duties might
reasonably include compliance with any provision of thi.s Decree, as well as to any confractor
speciﬁcélly retained to perform work required under this Decree. Defendant shall condition any
such coniract upon performance of the work in conformity with the terms of this the Decree. In
any action to enforce this Consent Decree, HDOT shall not raise as a defense the failare by any
of its Managers, employees, agents, confractors, or subcontractors to take any actions necessary
to comply with the provisions of this Decres, '

VI. CIVIL PENALTY

16.  Civil Penalty. Within 30 days after entry of this Consent Decrée, HDOT shall pay
a ¢ivil penalty of $1,000,000.00, plus interest from the date the penalty is due. Interest shall be
calculated in accordance with 28 U.8.C. § 1961. Interest shall continue to accrue until payment

ismade. The Civil Penalty payment shall be allocated with $600,000, plus accrued interest, if

31




LI - L R . I

g S N
R RERUENREBE® I G RGEGE S B

any, being paid to the United States and $400,000, plus accrued interest, if any, being paid to

DOH,

17. Method of Payment.

a. Payment shall be made by FedWire Blecﬁ‘onic Funds Transfer (“EFT") o
the U.S. Department of Justice in accordance with instructions to be provided to HDOT,
following lodging of the Consent Decree, by the Financial Litigation Unjt ofthe U.8.
Attorey’s Office for the District of Hawai'i. At the time of payment, HDOT shall
simultaneously send written notice of payment and a copy of any transmittal
documentation (wWhich should reference DOJ case number 90-5-1-1-07488 and the civil
action number of this case) to the United States in accordance with Section XIV
(Notification).

b. Payment shall be made by céshier’s or certified check made payable to the
State of Hawai'i. At the time of payment, Defendant shall simultaneously send written
notice of payment and a copy of any transmittal documentation (which should reference
the civil action number of this case) to the Parties in accordance with Section XTV
(Nofification).

SUPPLEMENTAL ENVIRONMENTAL PROJECTS .
18.  HDOT shall imp.lement a Supplemental Environmental Project (“SEP™),

consisting of an Audit and Environmental Management System (“EMS”)(“the EMS SEP"), to be

performed in accordance with the provisions of Appéndix E 1o this Consent Decree, which is

attached hereto and incorporated into this Decree by reference. In implementing the SEP, HDOT

shalil spend not .less than $1,062,500 in Bligible SEP costs. Eligible SEP costs include the costs

of planning and implementing the SEP, but do not include any costs associated with comrective

actions needed for compliance actions identified under the EMS.

19.  HDOT shall implement a SEP consisting of “Erosion and Sediment Control for

Highways” Compliance Assistance Workshops for contractors of professional services and for
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contrz;,ctors of construction services on the islands of Hawai'i (in Hilo and Kona), Kauai, Maui,
and Oahu (in Honolulu and Kapolei)(“the Compliance Assistance Workshops SEP”). These

Compliance Assistance Workshops shall be developed and implemented in accordance with the
provisions of Appendix F to the Consent Decree which is attached hereto and incorporated into
this Decree by referencé. In implementing the SEP, HDOT shall spend not less than $60,000 in
Eligible SEP costs, Bligible SEP costs ate limited to the costs to perform the tasks described in
Appendix F, and do not include any costs associated with developing the workshop curﬂculﬁm.

20,  With regard to each SEP, HDOT certifies the truth and accuracy of each of the
following: .

a. that, as of the date of executing this Decree, HDOT is not required to
perform or develop the SEP by any federal, étate, or local law or regulation and is not
required to perform or develop the SEP by agreement, grant, or as injunctive relief
awarded in any other action in any forum;

b.  that the SEP is not a project that HDOT was planning c;r intendingto
construct, perform, or implement other than in settlement of the claims resolved in this
Decree;

¢ tlhat HDOT has not received, and is not negotiating to receive, credit for
the SEP in any other enforcement action; and

d. that HDOT will not receive any reimbursement for any portion of the SEP
from any other person.

21.  EMS SEP Completion Report. Within 30 days after HDOT concludes that the
EMS-ISEP has been fully implemented in accordance with the requirements of this Decree,
HDOT shall submit 1o the Parties in accordance with Section XIV of this bonsent Decres
(Notification) a SEP Completion Report. The SEP Completion Report shall contain the
following information:

a. A detailed description of the SEP as implemented;
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b. A description of any problems encountered in completing the SEP and the
_solutions thereto;
| c. An itemized list of all Eligible SEP costs and acceptable evidence of such
costs; and |
d. Certification thgt the SEP has been fully implemented pursuant to the
provisions. of this Decree and Appendix B. ‘

22, EPA may, in its sole discretiqn, require information in addition to that contained
in Defendants’ initial SEP Coxhpletion Report, in order to determine the adequacy of SEP
completion or eligibility of SEP costs, and Dcfendanfs shall provide such mformation.

23.  After receiving the SEP Completion Repon, the Uhited States (after consultation
with DOH) shall notify HDOT whether or not it has satisfactorily completed the EMS SEP. If
the SEP has not been satisfactorily completed in accordance with this Decree and Appendix E, or
if the amount expended on performance of the SEP is less than the amount set forth in Paragraph
18, above, Stipulated Penalties may be assessed under Section VII of this Consent Decree.

24,  Compliance Assistance Workshops SEP Completio'n Report, Within 30 days afler
HDOT concludes the final Compliance Assistance Workshop, HDOT shall submit to the Parties
in accordance with Section XIV of this Consent Decree (Notification) 2 SEP Completion Report,
The SEP Completion Report shall contain the following information:

a. A detailed description of the SEP as implemented;
b, Anitemized list of all Eligible SEP costs and acceptable evidence of such

costs; and ‘ .

c. Certification that the SEP has been fully implemented pursuant to the

provisions of this Decree and Appendix F,

25.  DOH may, in its sole discretion, require information in addition fo that confained
in Defendants’ initial SEP Completion Report, in order to determine the adequacy of SEP

completion or eligibility of SEP costs, and Defendants shall provide such information.
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‘26. After reoéiving the SEP Completion Report, the DOH (after consultation with

. United States) shall notify HDOT whether or not it has satisfactorily completed the Compliance

Assistance Workshops SEP. If the SEP has not been satisfactorily completed in accordance with
this Decree and Appendix F, or if the amount expended on performance of the SEP is less than
the amount set forth in Paragraph 19, above, Stipulated Penalties may be assessed under Section
VIHI of this Consent Decree.

27.  Disputes concerning the satisfactory performance of each SEP may be resolved
under Section X of this Decree (Dispute Resolution). No other disputes arising under this
Section shall be subject to Dispute Resolution.

28.  Each submission required under this Section shall be signed by an official -with
knowledge of the SEP and shall bear the certification language set forth in Paragraph 8, above.

29,  Anypublic statement, oral or written, in print, film, or other media, made by
HDOT making reference to the SEP under this Decree shail include the following langtage:

“This project was undertaken in connection with the settlement of an enforcement action, United

Stafes and State of Hawai'i v. Hawai'i Department of Transportation, taken on behalf of the 1J.8.

Environmental Protection Agency and the Hawai'‘i Department of Health under the Clean Water

“Act.”

VIIX. STIPULATED PENALTIES
30.  Stipulated Penalty Amounts. If HDOT fails fo comply fully and timely with the

requirements of this Decree, including the compliance dates for each and every measure set forth
in Section V (Injunctive Relief) and Section VII (Supplemental Environmental Projects), and
with all requirements set forth in any applicable permits, HDOT shall pay Stipulated Penalties in
the following amounts:
a. for each failure to submit a Notice of Ttent or otherwise obtain a permit,
failure to prepare a Site-Specific BMP Plan, or failure to have the Site-Specific BMP Plan,

available at a construction site: $1,000 per day per violation;

35




O 0~ G W B W

| T e R T . T N L S T e T
8 I B R R BRIVBRET o3 a & &b 2 o

b, . for each failure in developing a SWPCP for any location in accordance
with applicable permits and guidance documents: $800 per violation;

c. for failure to instail a BMP specified by the Site-Specific BMP Plan or
permit: $2,000 per day per violation;
| d. for each failure to properly install or maintain appropriate BMPs in
accérdance with applicable plans, permits, and gnidance documents; $1,500 per day per
violation;

e. for failure to conduct the inspectio:is required by Paragraphs 9.a.(2),
9.b.(5); 8.e.(1), 10.£, 10.g.(2), 10.k.(2), 11, and 12 above: $1,000 for each of the first ten:
violations; $2,500 for each of the next ten violations; and $5,000 for each subsequent
violation; ) ' |

£ for failure to provide reports required pursuant fo Paragraphs 10.e and 14:
$500 per day for tﬁe first ten days of each violation; $1,000 per day for the next ten days
of each violéltion; and $2,500 per day for each subsequent day of violation; -

g for each failure to timely submit or re-submit plans for approval in
accordance with Section IIT (Approval Process): $500 for each day of violation;

h. for each failure to conduct or document the training required by

Paragraphs 9.b.(2), 9.c, 9.e, 10.c, 11, and 12.e above: $1,000;

i. for failure fo pay the civil penalty or accrued inferest: $1,000 for each day
that the payment is Jate;
J- for failure to timely submit the documents required by the SEP pursnant to

Section VII of this Decree and Appendix B: $500 per day per violation;

k. for failure to timely submit a draft workshop outline as described in
Appendix F: $500 per day;

1 for each failure to offer a workshop: $5,000; and
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m. for each failure to timely submit the documents requixed by the SEP
pursuant to Section VII of this Decree and Appendix F: $500 per day per violation.

31.  EMS SEP Compliance: If HDOT’s total Eligible SEP Costs ar‘e less than
$1,062,500 in connection with the performance of the EMS SEP described in Appendix E to this
Consent Decres, or if the SEP has not been satisfactorily compieted, HDOT shall be liable for
stipulated penalties as set forth below. If HDOT has halied or abandoned the completion of the
SEP, such penalties shall accrue from the date of abandonment or the date set for complgtiou of
the SEP, whichever is earlier.

a. If the SEP has been satisfactorily completed but HDOT’s total Eligible

SEP Costs are less than $1,062,500, HDOT shall pay stipulated penalties at the rate of

100% fof every one dollar that HDOT’s total Eligible SEP Costs are less than

$1,062,500. ' ‘

b. Tf the SEP has not been satisfactorily completed, HDOT shall pay
stipulated penalties at the rate of 150% for every one dollar that HDOT’s fotal Eligible

SEP Costs are less than $1,062,500. If thé SEP has not been satisfactorily completed but

HDOT’s total Eligible SEP Costs for the SEP are equal to or exceed $1,062,500, HDOT

shall not be liable for any stipulatéd penalties for the SEP if HDOT has made good faith

and timely efforts to complete the SEP and certifies with supporting documentation, no
later than the date that HDOT is required to submit a SEP Completion Report, that it has
spent at least $1,062,500 in Eligible SEP Costs, If HDOT does not provide the
certification and the documentation fequircd by this Subparagraph, or if the
documentation provided does not support HDOT’s certification, HDOT shall be deemed
fo be in violation of this Consent Dgcree and shall pay stipulated penalties of $25,000.

32.  Compliance Assistance ‘Workshops SEP Compliance: If HDOT’s total Eligible
SEP Costs are less than $60,000 in connection with the performance of the Compliance

Assistance Workshops SEP described in Appendix F to this Consent Decree, or if the SEP has
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not been satisfactorily completed, HDOT shall be liable for stipulated penaities as set forth
below. IfHDOT has halted or abandoﬁed the completion of the SEP, such penalties shall accrue
ﬁom the date of abandoniment or the date set for completion of the SEP, whichever is earlier,
a, If the SEP has been satisfactorily comnpleted but HDOT’s total Eligible
SEP Costs are less than $60,000, HDOT shall pay stipulated penalties at the rate of 100%
for every one dollar that HDOT’s total Eligible SEP Costs are less than $60,000.
b. If the SEP has not been satisfactorily completed, HDOT shall pay
. stipulated penalties at the rate of 150% for every one dollar that HDOT’s total Eligible

SEP Costs are less than $60,000. If the SEP has not been satisfactorily completed but

HDOT’s total Eligible SEP Cosis for the SEP are equal to or exceed $60,000, HDOT

shall not be iiable for any stipulated penalﬁes for the SEP if HDOT has made good faith

-and timely efforts to complete the SEP and certifies \;;viﬂx supporting documentation, no

Iater than the date that HDOT is requii:ed to submit a SEP Completion Report, that it has

spent at least $60,000 in Eligible SEP Costs. IFHDOT does not provide the certification

and the documentation required by this Subparagraph, or if the documentation provided
does not support HDOT’s certification, HDOT shall be deemed to be in violation of this

Consent Decree and shall pay stipulated penalties of $25,000.

33.  Accrual of Stipulated Penalties. Stipulated Penalties under this Section shall
begin to acerue on the day after performance is dne or on the day a violation occurs, whichever is
applicable, and shall c_onﬁnue to' acerue until performance is satisfactorily completed or until the
violation ceases. Stipulated Penalties shall acorue sil;:Lultaneously for separate violations of this
Consent Decree. Penalties shall accrue regardless of whether HDOT has be;n notified of a
violation but need not be paid until a demand is made, HDOT shall pay any Stipulated Penalty
within 30 days of receiving written demand therefor.

34. Demand. The United States or DOH, or both, may seek Stipulated Penali‘ies

under this Section. Where both sovereigns seek Stipulated Penalties for the same violation of
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this Consent Decree, HDOT shall pay 60% of total Stipulated Penalties to the United States and
40% to DOH. Where only one sovereign demands Stipulated Penalties for a violation, it shall _
make that demand on its own behalf, and HDOT shall pay the full amount of the Stipulated
Penalties due for the violation to that soverei 8.

35.  Waiver of Stipulated Penalties. The United States or DOH may, in the
unreviewable exercise of its discretion, reduce or waive Stipulated Penalties otherwise due that
sovereign under this Consent Decree. The determination by one sovereign not to seek Stipulated
Penalties, or subsequently' to waive or reduce the amount it seeks, shall not preclude the other
sovereign from seeking Stipulated Penalties. |

36.  Payment. HDOT shall, as direct.ed by the United States in its demand, pay
Sfipulated Penalties owing to the United States by EFT in accordance with Section VI (Civil
Penalty), Paragraph 17.a, above, or by certified or cashier’s check in the amount due, payable to
the “U.S. Department of Justice,” referencmg DOJ No. 90-5-1-1-07488 and United States

88, and delivered to the office of the United States

| Attorney, District of Hawai'i, Room 6-100, PJKK Federal Building, 300 Ala Moana Boulevard,

Honolulu, Hawai'i 96850, Any payment of Stipulated Penalties shall be accompanied by a
transmittal memorandum referencing DOJ No, 90-5-1-1-07488 and United States Attorney’s
Office file number [

A

SRl B lIR and stating that payment of Stipulated Penalties is being

made. HDOT shall pay any Stipulated Penalties owing to DOH according to the provisions of

Section VI (Civil Penalty), Paragraph 17.b. ' '
37.-  Interest. IFHDOT fails to pay Stipulated Penalties according to the terms of this

Consent Decree, HDOT shall be liable for interest on such penalties, as provided for in 28 U.S.C.

§ 1961, accruing as of the date payment became due.

38, No Effect on Obligation to Comply. The payment of Stipulated Penalties shall

not alter in any way HDOT’s obligation to comply with the requirements of this Decres.
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39.  No Waiver of Other Remedies. Subject to the provisions of Section X1 of this

Consent Decree {Effect of Scttlement); the Stipulated Penalties provided for in this Consent

Decree shall be in addition to any other rights, remedies, or sanctions available to the United

States and DOH for HDOT’s violation of this Consent Decree or applicable law. Where a

violation of this Consent Decree is also a violation of the Clean Water Act, HDOT shall be

allowed a credit, for any Stipulated Penalties paid, against any statutory penalties imposed for

such violation,

40.  Effect of Dispute Resolution. Stipulated Penalties shall continue to accrue during

any dispute resolution period, but need not be paid uﬁﬁl the following:

IX.

a. If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this.Court, HDOT shall pay accrued Stipulated Penalties, if any, determined
to be owing to the United States and DOH within 15 business days of the agreement or

+ the receipt of EPA’s decision or order;

b. If the dispute is appealed to the Court and the United States and DOH
prevail in whole or in part, HDOT shall pay all accrued Stiptﬂéted Penalties determined
by the Cout to be owed to the United States and DOH within 30 days of receipt of the
Court’s decision or order, except as provided in Subparaéréph ¢, below;

c. If the District Court's decision is appealed by HDOT or by the United
States and DOH, HDOT shall pay all accrued Stipulated Penalties determined by the
District Court to be owing to the United States and DOH into an interest-bearing escrow
account within 30 days of receipt of the Court’s ﬁecision or order. Stipulated Penalties
shall be paid into this account as they continue to accrue, at least every 30 days. Within
15 business days of receipt of the final appellate court decision, the escrow agent shall
pay the balance of the account to the United States and DOH, or to HDOT, in accordance
with the courf’s mandate.

FORCE MAJEURE
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41. ' Definition of Force Majeure. A “Force Majeure” event is any event beyond the
controf of HDOT, its contractors, or any entity controlled by HDOT that delays the performance
of any obligation under this Consent Decree despite HDOT’s best efforts to fulfill the obligation,
“Best efforts” includes anticipating any potential Force Majeure event and addressing the effects
of any such event (a) as it is occurring, and (b) after it has occﬁrred, to prevent or minimize any
resulting delay to the greatest extent possible. Tn no case shall any of the following circum-
stances give rise to a claim of Force Majeure: unanticipated or increased costs or expenses
associated with implgmentation of this Decree or changed financial circumstances; failure to

apply for a required permit or approval, or to provide in a timely manner all information required

to obtain a permit or approval, that is necessary to meet the requirements of this Decree; failure

by I-]D OT to-approve contracts; failure by HDOT to secure federal funding; or faiture by II])OI
to fill all staffing positions.

42.  Required Nofification. HDOT shall notify EPA and DOH orally or by electronic
or facsimile transmission as soon as p]ossible, but not later than 72 hours after the time HDOT
first kmew of, or in the exercise of reasonable diligence under the circumstances should have
known of, any event that might delay completion of any requirement of this Decree, whether or
not the event is a Force Majeure event. HDOT shall make the oral notification to the United
States required by this Paragraph by calﬁng Kathi Moore, the Chief of the Clean Water
Compliance Office; in the event that HDO_T is unable fo reach Kathi Moore, such notification
may be effective if HDOT leaves a detailed message explaining that notice is being provided
pursuant to this Paragraph. HDOT shall make oral notification to DOH by calling Denis Lau, the
Chief of the Clean Water Branch. The United States and DOH may designate alternative
representatives to receive oral notification at their discretion by sending HDOT a written
designation in accordance with Section XTIV (Notification). Within 7 days of providing oral
notioe, HDOT shall provide written notice by facsimile with hard copy to follow to EPA. and
DOH. The written notice HDOT submits pursuant to this Paragraph shall indicate whether
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HDOT claims that the deléy should be excused due to a Force Majeure event. The written notice
shall describe in detail the basis for HDOT’s c(')ntention that it has experienced, or may
experience, a Force Majeure delay (if it intends to make such a claimy); the.- anticipated length of
the delay; the pretise cause or causes of the delay; and the measures taken or to be taken to

prevent or minimize the delay and the timetable by which those measures will be implemented.

Failure to comply with the procedures of this Paragraph shall preclude HDOT from asserting any

claim of Force Majeure.

43,  Procedures for Extension. If the United States agrees that a Force Majeure event

has occurred or will oceur, the United States may agree to extend the time for HDOT to perform
the affected requirements for the time necessary to compiete those obligations. An extension of
time tc; perform the obligations affected by a Force Majeure event shall not, by itself, extend the
time to perform any other obligation. . Where the United States agrees to an extension of time, the
appropriate modification shall be made pursuant to Section XV of this Consent Decree
(Modification). '

44.  Dispute Resolution. If the United States does not agree that a Force Majeure
event has occuired, or does not agree to the extension of time sought by HDOT, the United
States’ position shail be binding, unless HDOT invokes Dispute Resolution under Section X of
this Consent Decree. In any such dispute, HDOT bears the burden of proving, by a prepon-
derance of the evidence, that each_claimed Force Majeure event is a Force Majeure event; that
HDOT gave the notice required by Paragraph 42, above; that the Force Majeure event cansed any
delay HDOT claims was attributable to that event; and that HDOT exercised best efforts to
prevent or minimize any delay caused by the event. |
X.  DISPUTE RESOLUTION

45.  Exclusive Remedy. Unless otherwise expressly provided for in this Decree, the
dlspute resolution procedures of this Section shall be the exclusive mechanism to resolve

disputes between HDOT and the United States and DOH arising under this Decree. However,
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the procedures set forth in this Section shall not apply to actions by the United States or DOH to
enforce obligations of HDOT that have not been disputed in accordance with this Section. The
procedures set forth in this Section shall not apply to disputes between DOH and the United |
States. '

46,  Informal Digpute Resolution. Any dispute subject to dispute resolntion under this
Consent Decree shall first be the subject of informal negotiations. The dispute shall be
considered to have arisen when HDOT sends the United States and DOH a written Notice of

Dispute. Such Notice of Dispute shall state clearly the matter in dispute. The period of informal

ﬁegotiaﬁons shall not exceed 20 days from the date fhe dispute arises, unless that period is
modified by written agreement of the United States, DOH, and HDOT. If the Parties cannot
resolve a dispute by informal negotiations, then the position advanced by the United States (after
consultation with DOH) shall be considered binding unless, within 30 days after the conclusion
of the info:mal negoﬁation period, HDOT invokes formal' dispute resolution procedures set forth
in Paragraph 47, below. '

47. Formal Dispute Resolution.

a. Within 30 days after the conclusion of the informal negotiation period,
HDOT may invoke formal dispute resolution procedures by serving on the United States
and DOH a written Statement of Position regarding the matter in dispute. The Statement
of Position shall include, but may not be limited to, any factual data, analysis, or opinion '
supporting IDOT"s position and any supporting documentation relied upon by HDOT,

b. The United States and DOH shall serve tﬁeir Joint Statement of Position
within 45 days of receipt of HDOT’s Statement of Position. The Joint Statement of
Position shall include, but may not be limited to, any factual data, analysis, o opinion
supporting that position and any supporting documentation relied upon by the United
States. The Joint Statemetit of Position shall be binding on HDOT, unless HDOT files a

motion for judicial review of the dispute in accordance with Paragraph 48, below.
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- 48 Petitions to the Court. In the everit that the Parties cannot resolve a dispute by

informal or formal negotiations as set forth above, the following procedures shail apply:

a. HDOT may seek judicial review of the dispute by filing with the Court and
serving on the United States and DOH a Motion requesting judicial resolution of the
dispute. The Motion s}iall be filed within 30 da}.rs of eceipt of the Joint Statement of
Position set forth in Paragraph 47.b, above.,

b. The Motion shall attach all Statetnents of Position and shall contain 2

. written statement of HDOT’s position on. the matter in dispute, including any supporting

factual data, analysis, opinion, and documentation, and shall set forth the relief requested
and any schedule within which the dispute must be resolved for orderly implementation

of the Consent Decree. HDOT shall serve such Motion on the United States and DOH

- electronically and by overnight delivery.

c. The United States and DOH shall respond to HDOT’s Motion within 30
days of the service of the Motion. The United States and DOH agree to serve their Joint
Response electronically and by overnight delivery.

d. HDOT may file a reply memorandum within 15 business days of service

of the Joint Response.

e. Standard and Scope of Review. In any dispute brought upder this
Paragraph, HDOT shall bear the burden of demonstrating that its position clearly
complies with the Clean Water Act and the Act’s implementing regulations and that
Defendant is entitled to relief under applicable law. The United States reserves-thie right

" to argue that its position is reviewable ouly on the administrative record and must be-

upheld unless arbitrary and capricious or otherwise not in accordance with law.

49,  Bffect on Other Obligations, The invocation of dispute resolution procedures

under this Section shall not, by itself, extend, postpone, or affect in any way any obligation of

EDOT under this Consent Decree, unless and until final resolution of the dispute so provides,
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Stipulated Penalties with respect to the disputed matter shall continue to acerue from the first day
of noncompliance, but payment shall be stayed pending resolution of the dispute as provided in
faragraph 40, sbove. If @OT does not prevail on the disputed issue, Stipulated Penalties shall
be assessed and paid as provided in Section VIII (Stipulatéd Penalties).

Xl. INFORMATION COLLECTION AND RETENTION

| 50.  The United States, DOH, and their representatives, including attorneys,

" contractors, and consultants, shall have the right of entry into any faéility covered by this Consent

Decreg, at all reasonable times, npon presentation of credentials, to:
a monitor the progress of activities required under this Consent Decree;
b. verify any data or information submitted to the United States or DOH in
accordance with the terms of this Consent Decree;
c. obtain samples and, upon request, splits of any samples taken by HDOT or

its representatives, contractors, or consultants; l

d. obtain documentary evidence, including photographs and similar data; and
e assess HDOT’s compliance with this Consent Decree.

51.  Upon request, HDOT shall provide EPA and DOH, or their authorized
representatives, splits of any samples taken by HDOT. Upon request, EPA and DOH shall
provide HDOT splits of any samples taken by EPA. or DOH.

52.  Until five years after the termination of this Consent Decree, HDOT shall retain,
and shall instruct its contractors and agents to preserve, all non-identical copies of all documents,
records, or other information (including documents, records, or other information in electronic
formy in its or its contractors’ or agents’ possession or control, or that come into its or ifs
confractors’ or agents’ possession or cpritro], and tha-t relates in any manner to HDOT’s perfor-
mance of its obligations under this Consent Decree. This information-retention requirement shall

apply regardless of any contrary institutional policies or procedures. At any time during this
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information-retention period, the United States or DOH may request copies of any documents,
records, or other information required to be maintained under this Paragraph.

5 3.  Atthe conclusion of the informaﬁon—fetention pericd provided in the preceding
Paragraph, HDOT shall notify the United States and DOH at least 90 days prior to the destruction
of any documents, records, or other information subject to the requirements bf the preceding
Paragraph and, upon request by the United States or DOH, HDOT shali deliver any such
documents, records, or other information to EPA. or DOH. HDOT may assert that certain
documents, records, or other information is privileged under the attomey—cli;ant privilege or any
other privilege recognized by federal law. If HDOT asserts such a privilége, it shall provide the
following: (a) the title of the document, tecord, or information; (b) the daté of the document,
record, or information; (c) the name and title of each author of the document, record, or
information; (d) the name and title of each addressee and recipient; (e) a description of the
subject of the document, record, 01.; information; aﬁd (f) the privilege asserted by HDOT.
However, no documents, records, or other information created or ;generated pu.rsuﬁnt to the
requirements of this Consent Decree shali be withheld on grounds of privilege.

54.  HDOT may also assert that information required to‘be provided under this Section
is protected as Confidential Business Information (“CBI”) under 40 C:F.R. Part 2. Astoany

" information that HDOT seeks to protect as CBIL, HDOT shall follow the procedures set forth in

40 CF.R. Part 2.

55.  This Consent Decree in no way limits or affects any right of entry and inspection,
or amy right to obtain information, held by the United States or DOH ptrsuant fo applicable
federal or State laws, regulations, or permits, nor does it limit or affect any duty or obligation of
HDOT to maintain documents, records, or other information fmposed by applicable federal o
State laws, regulations, or permits, -

XH. EFFECT OF SETTLEMENT
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56.  This Consent Decree resolves the civil claims of the United States and DOH for
the violations alleged in the Complaint filed in this action through the date of lodging,

57.  The United States and DOH reserve all legal and equitable remedies available to
enforce the provisions of this Consent Decree, except as expressly stated in Paragraph 56, This
Consent Decree shall not be construed to limit the rights of the United States or DOH to obtain
penalties or injuﬁctive relief under the Act or its implementing regulations, or under other federal
or State laws, regulations, or permit conditions, except as expressly specified in Paragraph 56.

'_ 58.  This Consent Decree is not a permit, or 2 modification of any permit, under any
federal, State, or local laws or regulations. HDOT is responsible for achieving and maintaining
complete compliance with all applicable federal, State, and local_laws, regulations, and permits;
and HDOT’s compliance with this Consent Decree shall be no defense to any action commenced
pursuant to any such laws, regulations, ot permits. The United States and DOH do not, by their
consent to the entry of this Consent Decree, warrant or aver in any manner that HDOT’s
compliance with any aspect of this Consent Decree will result in compliance with provisions of
the Actor its implémenting regulations or with any other provisions of federal, State, or local
laws, regulations, or permits. Notwithstanding the United States’ or DOH’s review and approval
of any data, reports, or plans submitted purguant to this Decree, HDOT shali remain solely
responsible for 6ompliance with this Decree.

59.  This Consent Decree does not limit or affect the rights of HDOT or of the United
étates or DOH against any third parties, not party to this Consent Decree, nor does it limit the
rights of third parties, not party to this ansent Decree, against HDOT, except as otherwise
prow;ided by law.

60.  This Consent Decree shall not be construed to create rights in, or grant any cause
of action to, any third party not party to this Consent Decree.

X1, MISCELLANEOUS
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61.  Headings. Headings in this Decree are provided for convenience only and shall
not affect the substance of any provision.

62.  Costs of Suit. The Parties shall bear their own costs of this action, including
attorneys’ fees, except that the United States and DOH shall be entitled to collect the costs
(including attomeys’ fees) incurred in any action necessary to collect any portion of the civil
penalty or any Stipulated Penalties due but not paid by HDOT.

XIV. NOTIFICATION

63.  When written notification or communication is required by the terfas of this
Decree, such notification or communication shall be addressed to the following individuals at the
addresses specified below (or to such other addresses as may be thereafter designated by written
notice to the parties):

As fo the United States:

Chief, Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

Re: DOJ #90-5-1-1-07488

and

Kathi Moore (WTR -7)
Chief, CWA Cormpliance Office

"U.S. BPA, Region 9

75 Hawthorne St.
San Francisco, CA 94105
(415) 972-3505

| Asto EPA:

Kathi Moore (WTR -7)

Chief, CWA Compliance Office
U.S. EPA, Region ¢

75 Hawthorne St.

San Francisco, CA 94105

(415) 9723505
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Asto DOH:

Denis Lau

Chief, Clean Water Branch

Hawai'i State Department of Health
919 Ala Moana Blvd., Room 301
Honolulu, Hawai'i 96814

(808) 586-4309

and

Kathleen S. Ho

Deputy Attorney General

Health and Human Services Division
Department of the Attorney General
State of Hawai'i ,

465 South King Street, Room 200
Honolulu, Hawai'l 96813

(808) 587-3062

Asio HDOT:

Rodney K. Haraga

Director, Department of Transportation
869 Punchbow] Street

Honolulu, Hawai'i 96813

(808) 587-2150

and

Jefferry S. Kato

Deputy Attorney General

Land and Transportation Division
Department of the Attorney General .
State of Hawai'1

465 South King Sireet, Room 300
Honolulu, Hawai‘i 96813

(808) 587-2994

64.  Notifications to or communications with HDOT, DOH, EPA, or the United States
shall be deemed submitted: '
a. when required to be sent by mail, on the date they are postmarked and sent |

by certified mail, return receipt requested;
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b. when requiréd to be sent by overnight delivery, on the date they are picked
up by the overnight delivery service; or
c. when required to be made electronically, on the date they are sent by
electronic mail with confirmation of receipt.
Xv. MODIFICATIdN AND TERMINATION

65.  Modification, The deadlines set forth in Sections V (Injunctive Relief) and VII
(Supplemental Environmental Project) of this Decree may be modified, and those and other non-
material modifications of this Decree shall be made by written agreement of the parties, with
notification to the Court. Where any modification constitutes a maferial change to any term of .
this Decree, it shall be effective only upon written agreement of the Parties and approval by the
Court.

66. Requestto Teﬁninate Decree. No sooner than 5 years after entry of this Deéree,
HDOT may reque-st the United Sﬁtes and DOH’s consent to termination of this Decree. In
seeking such consent, HDOT shall provide a written report to the United States and DOH that
demogstrates:

a. HDOT has paid all civil penalties, Stipulated Penalties, and interest due
under this Decree; |

b. There are no unresolved matters subject to Dispute Resolution pursuant to
Section X '(Dispute Resolution); |

c. No enforcement action under this Décree is pending;

d. HDOT has fully and successfully completed the compliance requirements
set forth in Section V (Injunctive Relief); and

e. HDOT has fully and successfully completed ail SEP requirements set forth

in Section VI

67.  Response to Reguest for Termination
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2. Ithe Unifed States and DOH agree that the Decree may be terminated, the
Parties shall submit, for the Court’s approval, a joint stipulation terminating the Decree.
b. If the United States and DOH do not agree that the Decree may be
terminated, HDOT may invoke Dispute Resolution under Section X of this Decree,
However, HDOT shall not seck Dispute Resolution of any diSpﬁté regarding termination,
under Paragraph 47 of Section X, until 60 days after service of its Request for
Termination.
XVI. | INTEGRATION
68,  This Consent Def:ree and its Appendices constitute the final, compléte, and
exclusive agreement and understanding among the Parties with respect tc; fhe settlement
embodied in the Decree and supersede all prior agreements and understandings, whether oral or
written, concerning the seftlement embodied herein. Other than the Appendices, which are
attached t;a and incorporated in this Decree, ahd submittals that are subsequently submitted and
approved pursuant to this Decree, no other document, nor any representation, inducement,
agreement, understanding, or promise, constitutes any part of this Decree or the settlement it

represents, nor shall it be used in construing the terms of this Decree.

XVI. APPENDICES

69.  The following appendices are attached to and incorporated into this Consent
Decree: ‘ .
“Appendix A” is the Definition of High Priority Watersheds;

“Appendix B” is the Highway Segments and Sweeping Frequencies
“Appendix C” is the Drainage System Inspection and Cleaning Schedule
“Appendix D” is the High Priority Areas for Erosion Control Measures
“Appendix E” is the EMS SEP

“Appendix F” is the Compliance Assistance Workshops SEP
“Appendix G” is the list of DOT Facilities with CCH Manuals
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XVIOLENTRY AND FINAL JUDGMENT .

70.  Authority to Sign Decres. The undersigned representatives of HDOT certify that
they are authorized to enter into and to execute this Decree and to legally bind HDOT to the -
terms and conditions of the Decree and that they meet the requirements for authorized signatory
found in 40 C.F:R. § 122.22. The undersigned representatives of DOH and the United States -
each certifies that he or she is authorized to enter into and to execute this Decree and to legally
bind the Party that he or she represents to the terms and conditions of the Decree.

.71. Counterparts. This Consent Decree may be signed in connterparts, and its validity
shall not be challenged on that basis.

72.  Designation of Agent for Service. HDOT shall identify on the attached signature
page the name and address of an agent who is authorized to accept service of process by mail on
HDOT’s behalf with respect to all matters arising urider or relating to this Decree. HDOT agrees
to accept service in that manner and to waive the formal service requirements of Fed. R, Civ. P. 4
and: 5 and any applicable local rules of this Court, including, but not limited to, service of
SUIMOnS. '

73.  Public Notice. This Consent Decree shall be lodged with the Court for i;,period of
not less than 30 days for public notice and comment in accordance with 28 C.F.R. § 50.7. The
United States reserves the xight to withdraw or withhold its consent if the comments regarding
the Consent Decree disclose facté or considerations indicating that the Consent Decree is
inappropriate, improper, or iradequate. HDOT agrees not to oppose entry of this Consent Decree
by the Cowrt or .to challenge any provision of the Decree, unless the United States has notified
HDOT in writing that it no longer supports entry of the Decree.

74,  Final Judgment. Upon approval and entry of this Consent Decree by the Court,
this Consent Decree shall constitute a final judgment of the Court as to the United States, DOH,
and HDOT. The Court finds that there is no just reason for delay and therefore enters this
judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
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75.  Retention of Jurisdiction. The Coutt shall retain jutisdiction over this case until
termination of this Consent Decree, for the purpose of resolving disputes arising under this
Decree or enteting orders modifying this Decree, pursuant to Sections X and XV, or effectuating .

or enforcing compliance with the terms of this Decree.

SO ORDERED THIS DAY OF » 2005

UNITED STATES DISTRICT JUDGE
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We hereby consent to entry of the foregoing Consent Decree, subject to the Notice and Comment

Provisions of 28 C.F.R. § 50.7 and Paragraph 73 of this Decree:

Date: ?{ ZZA”/I

-
Date: igé;ga-) .

FOR THE UNITED STATES OF AMERICA

Acting Assistant Attorhey General
Environtnent and Natural Resources Division
U.S. Department of Justice
Washington, D.C., 20530

KBLL&;Q. JOHNSO '

SARGELA Q'CONNELL

CYNTHIA HUBER"

Senior Aftorneys

Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C., 20044-7611

(202) 514-5273
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We hereby consent o entry of the foregoing Consent Decres, subject to the Notice and Comment -

Provisions of 28 C.F.R. § 50.7 and Paragraph 73 of this Decree:

pute; 28 567 65

Date: H‘ %F '07/ .

OF COUNSEL:

LAURIE KERMISH

Assistant Regional Counsel

U.S. EPA, Region 9 )

75 Hawthome Street

San Francisco, California 94105
(415) 972-3917

G TA YYNAKAYAMA

AsSistant Administrator .

Office of Enforcement and Compliance Assurance:
U.S. Environmental Protection Agency

Atiel Rios Building, 2241-A

1200 Pennsylvaniz Avenue, N.W.

Washington, D.C. 20460

WAYNE NASTRI ~ -
Regional Administrator
U.8{ Exvironmental Protection Agency, Region 9
‘75 Hawthorne Street

San Francisco, California 94105
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Date: _AUG 1 5 2005

APPROVED AS TO FORM:

FOR THE HAWAI'I DEPARTMENT OF -
HEALTH '

Chiyo Leiﬁ%ﬁ Fukino, M.D,

Director of He

State of Hawai'‘i

1250 Punchbowl Street
Honolulu, Hawai*i 96813

KAthleen S. Ho ,(_'/
Deputy AttorneyGeneral
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Date: SEP -1 2005 -

APPROVED AS TO FORM:

FOR DEFENDANT, HAWAI'T DEPARTMENT
OF TRANSPORTATION

foa = =

go ey B/ Naragda 7\ K
irectosyDepartrhent ansportation
869 Pun¢hbowl '

> 3

Honolul awai'i 9

effe; atof
Deputy Attgrney General
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Appendix A BI2212005
State Highway Routes in High-priority Watershed Areas
ng:ta Route Name
) StartMP  IMap EndMP  [Map  StatMP  |Map End MP Map
5.1
(EB Of-Ramp1lo | ,, 18.22 A3
Ft. Weaver Rd., (Kam. Hwy, Q/F}
Kunla Rd.
18.28
(0.2 ml after EB 19,36
Off-Ramp to A3 (Gullck Ave. O/P) A3
.00 27.14 Dillingham Blvd.)
H-1 HeA Fuy. Palalai 110) | A2 (Alnakoa Ave) | A 20.80 3 22.59 v
: {Liliha St. O/P) {Piikei St. L/P)
2443
2318 :
(Punahaou St. QP M (EB%E;RSaSp to | Ad
24.83
. 2555
{Kapiolani /C at Ad
Kapahulu Ave.) (10th Ave. U.P.)
.00 . 8.33 0.00 8.33
H2 H-2Fawy. waiawa o) | “2|  owinkinapr) | At] (walawa vo) (Wiliia Dry | A1
0.00 ba7
: A3 | (EndH3 Tunnel, | A4
0.00 1532 (Halawa ¥C) Kaneohae Bound)
4! g
H-3 H-3Fwy. (Halawa 1ic) | A2 |(MCBH-Kaheohe)| A N;‘;IATRﬂ y 13.68
(Onie Mie Aliet 1 At | (0.25 mie After | A4
u ' Kallua Separation)
Kaneohs Bound)
. 0.00 4.09 0.00 1.50
H-201 Moanalua Fwy, {Rte. 78/ Halawa | A3 L A3 | (Rte. 78/ Halawa | A3 | (Ala Kapuna Rd. | A3
(Middle Sf, I/C) ’
1/C) IC) OfP)
Pali Hwy., Kalanlanaole Hwy., 0.00 10.80 0.00 10.60
61 Kailua Rd. (Vineyard Blvd.) A3 (Kawainyj Br.} A {Vinevard Bivd.) AS {Kawalinui Br.) Ad
_ 1.42
" N 0.00 8.28 (Kalihi St. North of 8.28
63 Kalthi St, Likelike Hwy. (Nimitz Hwy) | 22| (<anekii by | A* | Kam. Shopping | 2% | (Kehekit Hwyy | A4
‘Center} - ’
1.40
. ?-ggrk) Ad| (BeginBascule | A3
g4 Sandisiand Pkwy. and 0.00 Ad 2.60) A3 = Bridge)
Access Rd, (8.1, Park) {Nirnitz Hwy.} 1.63 2.60
. (End Bascule | A3 . A3
Bridge) - {Nimitz Hwy.)
Kaneche Bay Dr., Mokapu 0.00 4,15 0.00 415
85 Blvd. ‘ + (Kam, Hwy.) Ad {Kalahao Ave.) Ad {Kam. Hwy.) Ad (Kelaheo Ave.) Ad
0.00 18.4 Q.00 ’ 3.35
72 Kalanlanaole Hwy. (keuaRd) | ™| (Amekcalve) || (katuara) |™| (Poaimasty |2
. 0.00 6.64 6.01 6.64
76 Ft. Weaver Rd., Kunia Rd. (Iroquois Gate) A2 (H-1 A2 (Farr, Hwy.) A2 (H-1 A2
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C

. Overall
) StartMP |Map End MP Map! Start MP Map End MP Mapy
0.00 0.74 0.00 074
78 Moanalua Fwy. y A3l (Rte. H-201/ | A3 ’ A3 (Rte. H-20/ Ad
Alea HC Halawa #/() Atea G Halawa ifC)
0.00 1.88 0.00 . 1.88
- 80 Kamehameha Hwy. {Wilikina Dr.) Al (Kamananui|Rd.) Al (Wilikinz Dr.) Al (Kamananui Rd.} M
Kamehameha Hwy., Kahekl 0.00 43.92 | -2 43.92
85 Hwy. Likeilke Hwy. WeedCircle) | ™| (Patiteyy |A*]  (Hakura) | M| alidwy) [ ™M
0:24
0.00
{On Ramp from
(Pearl Harbor | A3 O'Malley Bivd.-
Main Gate " .
- . 0,00 9.96 Hickam Main Gatfa)q
92  Nimitz Hwy., Ala Moana Bivd. (Fh’:aai: I;:rtt;;)r A3 ('Kalakaua Ave.) A4 352 A3 338 o
{Middle St.) {Mokayea St.)
5.27 926
{Rd. too?l?ayron A3 (Kalakaua Ave.) Ad
. 0.00 19.53
83 Farrington Hwy. (Patalal uC) | 2| (keonapty | A
268
: 0.00 {Access Rd.
956 Kalaelca Blvd., Malakole St. Palatal IC) AZ Leading to A2
Storage Yand)
0.00
" ‘ 1.76 n.34 1.76
98 Vineyard Blvd. (Olomea St. @ H-| A3 (Ramp to H-} EB) A4 (Pua Lane) A3 (Ramp to H+1 EB) Ad
1 Offramp)
2331
Kameharneha Hwy., 0.00 23.83 250 {Above H-1 Fwy.
99 Kamananul Rd., Wilikina Dy, e Al ) A3 |{2.50 Miles Mauka| A1 and ER A3
" Fanington Hwy. (Weed Circle) {Pearl Harbar lIC)| * | ™ ot weed Circla) Nirmitz/Hickam OFf-
Ramp}
0.00 8.05 0.00 8.05
750 -Kunia Rd. H-A) Wiina gry | M {H-1) AZ1 owinkine ory | A
' 0.00 138 | .
901 FtBarrette Rd. . (Barbers Pt. Rd.) (Makakllo P) | A2
Farrington Hwy., Kaukonahua 0.00 7.92 5.62 7.92
930 g, keenaPt) | M| (weedcigie) | M| Puukisty  [A1] weed cicie | A
7012 Whilmore Ave 0.00 at || (Navai o, | A1 000 | a1| (ovei comm, | A
Hmore Ave. {Kam. Hwy.) | ;!a M- {(Kam. Hwy.} mm.
) Sta.)
0.00 3.00 0.00 3.00
7101 Famington Hwy. (Ku'nia Rd.) A2| (Kam.Hwy.- | A2 (Kunia Rd.) A2 [ {Kam. Hwy. - Peari] A2
- Pearl City) ' City}
, 0.00 062
7110 Famington Hwy (KuniaRd) | A2] (©d F;c"ﬂ;e ver | A2
Q.00 1.51
7141 Iroquois Rd, (Ft. Weaver Rd.) {West Lackh) A2
0.00 0.32 0.00 0.32
7239 Ulune St., Halawa Valley Rd. {Kahuapaani St.) A3 {Iwaiwa St.) A3 (Kahuapaani St.) A3 {lwaiwa St.) A3

2
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Rout Ovarall
;z € Route Name .
' Start MP Map End MP Map Start MP End MP Map:
Kahuapaani St., Halawa Hts. 0.00 232 0.00 2.32
7241 oy (Satt Lake Bivd) [ A3 | (Camp Sminy | A2 (saitLake Biva) | *®|  (Camp smityy | A2
0.00 1.03
7310 Puuloa Rd. (Kaﬂ;if;h;nitz A3 {Moanalua Fwy.) A3
" 0.00 0.55
7345 Jarrefts White Rd. {(Moanalua Fwy.) A3 {Tripler Hosgltal) A3
) ) 0.59 5.00 0.58
7850 Bouganville Dr. (Radford Or) | A3 | (satt Lake Blva | A3 | (Radford br) | 73| (sait Lake Biva) | A3
0.00 o o.sz 0.00 0.23
7351 Radford Dr. (Kam. Hwy.) A3 {Bouganviiig Dr.) A3 (Kam Hwy.) A3 (Bouganwille Dr.} A3
0.10 010
0.00 (100" Easf{of 0.00 e
7401 Kamehameha Hwy, (Middle St) A3 Kalihl Stream A3 (Middle St A3 [ (100" East of Kalihl] A3
. . Stream Bridge)
Bridge) .
7413 Uliha St 0.00 A3| @1 ?.]ﬁﬁa st. | A3 0.00 A3 0.35 A3
' (iKing St.) oml (King St (H-1 Lillha St, O/P)
: 000 0.51 0.00 051
7415 Midde St aua8t) | (Kam.rwy) |A°]  kauast) ™| dm Hwyy |23
. 0.00 0.41
7601 Oid Waialas Rd. (KapiolaniBiva) | #|  (kingst) |A*

Based on Oahu 303d High Priority Watersheds and DOT Highways and Con

yeyances, as prepared by DOH-EPO.
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DRADJAGE SYSTEM INSPECTION & CLEANING

1, This requnrcment becomes e.ffectwe upon commencement of service contract, or 60 days,
post-entry, whichever comes first,

2. For drainage system structures (including, but not limited to, guters, swales, open
channels/ditches, culverts, drain inlets, catch basins, manholes, outfails, and other
accessible discharge points) located in High Pri nty Watersheds and within HDOT’s
4] ghts-—of—way

a. Complete inventory of and inspect for s diment, trash litter, and other gross
solids, within ene (1} year of effective date. ,

b. Clean, in accordance with SWMPP DR3}1, within one (1) year of effective date.

c: Re-inspect, and clean as appropriate a-nd in accordance with SWMPP DR3-1, at
least semiannually thereafter, :

3. For drainage system structures (including, but npt limited to, gutters, swales, open.
channels/ditches, culverts, drain inlets, catch bagins, manholes, outfalls, and other.
accessible discharge points) not located in Xigh|Priority Watersheds, or located w1thm
High Priority Wateisheds but outside of HDOT s rights-of-way:

a. Complete inventory of and inspect for spdiment, trash, litter, and other gross
' solids, within two (2) years of effective date.
b. Clean, in accordance with SWMPP DR3-1, within two (2) years of effective date,

c. - Re-inspect, and clean as appropriate and in accordance with SWMPP DR3-1, at
least annua]ly thiereafter, |

4, For the purposes of this Appendix the word “culverts” shall mean “accessible points -
‘including culvert manholes, entrances, and outfalls.”

Prepared and Distributed for Settlement Purposes Onlyw .
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APPENDIX D

AREAS FOR INSTALLATION OF TEMPORARY EROSION CONTROL MEASURES IN HIGH PRIORITY WATERSHEDS

Route Direction From To Length Height

Route No. of Travel - ~ Mile Post Mile Post (feet) (feet)
Interstate H-2 . H-2 ‘Wahiawa Bound 0.48 0.80 1690 30
Interstate H-2 H-2 . Wahiawa Bound 0.99 1.20 1109 30
Interstate H-2 H-2 - Honolulu Bound 1.02 1.21 1003 15
Interstate H-2 - 02 Waianae Exit 0.51 1.71 1056 35
Kamehameha Hwy. 99 Wahiawa Bound 11.28 1150 1162 50
Kamehameha Hwy. =~ 99 Honolule Bound 11.95 12.16 1109 50
Kunia Rd. 750 Watpahw Bound o702 . 7.20 | a50 - 5-25
Kunia Rd. - 750 Waipahu Bound 6.54 6.79 1320 2-15 -
Kunia Rd. 750 " Wahiawa Bound 6.54 6.79 1320 2-15

Kunia Rd. 750 Wahiawa Bound 6.96 7.14 950 5-25




APPENDIX

COMPLIANCE-FOCUSED ENVIRONMENTAL AGEMENT SYSTEMS (“EMSs™)

1. Burpose. The purpose of this supplemental environmental project (“SEP™) is
to develop and implement EMSs that conform to the stdndards identified below for the
operations and facilities of the Airports, Harbors, and Highways Divisions of the HDOT
including, at a mininoum, those facilities specifically idgntified in Attachment 1.

2. Initial Auditor(s). No later than 60 days after entry of the Consent Decree to
which this Appendxx is attached (“Consent Decree”), HDOT shall provide to EPA and to DOH
(“the Parties™) in writing; : :

(2) the name, affiliation, and address of the Initlal Auditor(s) selected by HDOT to
conduct an Initial EMS Review and Evaluation;

(b) evidence that each Initial Auditor(s) satisfies the qualification requirements and
proficiency criteria of ISO 14012 “Guidelines for environmental anditing « Qualification
criteria for environmental auditors” (First Edition, 1996-10-01) and that the team
conducting the Initial EMS Review and Evaluation, in composite, has a4 working
knowledge of HDOT’s operations and the facilities identified in Attachment 1, or similar
operations, and of the federal and state environmental requirements which apply to
HDOT’s operations and these facilities;

(c) evidence that each Initial Auditor(s) has thtiD ecessary expertise to develop and
implement.the Compliance, Best Management Practices and Pollution Prevention (“P2")
Checklists reguired below; and

(d) evidence that each Initial Auditor(s) has the necessary training experience to conduct
the training sessions required below.

3. fEPA (after consultation with DOH} determines that the proposed Initial -
Auditor(s) does not meet the qualifications set forth in the previous Paragraph or that past or
existing relationships with the Initial Auditor(s) could affect the Initial Auditor(s)” ability to
exercise the independent judgment and discipline required to conduct the review, EPA may
disapprove such Initial Auditor(s) and HDOT shall propose another Initial Auditor(s) for
approval by EPA (after consultation with DOY) within 30 days of HDOT"s receipt of EPA’s
determination. If, at any time, HDOT wishes to contrapt with a new Initial- Auditor(s), BDOT
shall notify the United States and DOH in writing and provide an explanation for the change and
shall propose another Initial Auditor(s) to EPA for approval. Any subsequent Initial Auditor(s)
must satisfy the qualification requirements of the preceding Paragraph.

Page 1 of 16
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4. HDOT shall hot, in any way, through
others, interfere with the ability of the Initial Auditor(s)

G

its own actions or through the actions of
to carry out his or her review of the

elements and terms described in this Appendix in an inilependent fashion.

5. Initial EMS Review and Evaluation,
HDOT shall direct the Initial Auditor(s) to conduct and
Evaluation (commonly referred to as a “gap” analysis) §
(including Honolulu Harbor), Airports (including Hono
including a representative sampling of the facilities idet
Review and Bvaluation shall include an evaluation of
practices,-and pollution prevention (“P2") opportuniti

Upon approval of the Initial Auditor(s),

complete an Initial EMS Review and

for HDOT’s operations at the Harbors

ulu Airport), and Highways Divisions,

1
wtified in Attachment 1, The Initial EMS

e'current compliance status, management
at the Divisions, as well as an

assessment of any existing EMS, environmental practices, compliance, or P2 programs at the

facilities. The Initial Auditor(s) shall review and &val
set forth in Paragraph 15 below, to identify where syste]
adequately developed or implemented.

6. The HDOT staff, especially the Oper:
the Initial EMS Review and Evaluation. A primaryp
Evaluation shall be to collect information for develop
Practices, and Polution Prevention Checklists and the
and 11 below.

- 7. Any violations of federal, state, or 1
permits or of any other enforceable agreement requirin
during the Initial EMS Review and Bvaluation shall be
with Paragraphs 15.F.5 and 36.

8. The Initial EMS Review and Evaluat
days after approval of the Initial Auditor(s). The resul
Evatuation shall be documented in a report prepared by

te any current EMS using the elements

ms or subsystems have not been

ations staff, shall be activély involved in

se of this Initial EMS Review and
ent of the Compliance, Best Management
ining sessions required in Paragraphs 9

al environmental laws, regulations, or
environmental compliance identified
disclosed and corrected in accordance

on shall be completed no later than 120
of the Initial EMS Review and
the Initial Auditor(s) and provided to

BEDOT, including all Deputy Directors and the Director, This report shall be made available to

EPA and DOH upon request,
9. The Coninliance, Best Management Practices and Pollution Prevention

Checklists (“the Checklists™). No later than 120 days
Initial Auditor(s) shall develop and submif to EPA for
the Consent Decree (Approval Process):

(a) Compliance Checklist(s) of federal, state, I
Paragraph 15.D.2. The Compliance Checklist(‘%

any legal requirement, a calendaring system to i
due and forms to assist-in the facility evaluatio
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er approval of the Initial Aunditor(s), the
cview and approval pursuant to Part T of

cal requirements, as described in
shall also include the legal citation for
entify when compliance obligations are
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{(b) Best Management Practices Checklist(s) which shall provide a spiaedule of activities,
prohibitions of practices, maintenance procedures, structural controls, local ordinances,
and other management practices to prevent or reduce the discharge, release, or emission

of pollutants; and

(c) Pollution Prevention (“P2*) Checklist(s) w]#ch shall provide opporfunities for
preventing, reducing, recycling, reusing, and minimizing waste and emissions, including

procedures to encourage material substitutions.

10. Each of the above Checklists shall require ongoing updates and
supplementation and shall be tailored to the different operations of HDOT’s Harbors, Airports,

and Highways Divisions. The Checklists are complian:

¢ assistance tools developed by HDOT

for use by HDOT. The Checklists are not intended to create rights, substantive or procedural,
enforceable by any party in litigation with any regulatory agencies, including, but not limited to,
DOH or EPA. EPA and DOH do not vouch for the completeness of the Checklists, The
Checklists do not operate in lieu of complying with any legal requirements.

11. Training Course. No later than 120days after approval of the Mitial
Auditor(s), the Initial Auditor(s) shall develop and subnmit to EPA for review and approval
pursuant to Part Il of the Consent Decree (Approval Process) a detailed training course outline .

and schedule with all materials for the first two training

sessions for each of HDOT’s Divisions.

The training course and materials shall address, af a minimum, the following:

(a) The training course shall be a ﬁlﬁlti-sessio_n course designed to allow HDOT
personnel involved in the course to participate ih a session and then return to their
respective facilities to apply what has been leanPed in ordef to implement the EMSs as

defined herein;

{b) The implementation of the Checklists at
training and implementation of the EMS; and

h facility shall be an integral part of the

(¢) The training shall focus, in part, on measuring environmental results. As an integral
part of the training sessions, HDOT shall develop baseline information for the different

" environmental aspects of operations, including

ater usage, wastewater (including

stormwater runoff), chemical usage, and energy usage for its facilities, A baseline shall

‘be developed for environmental compliance byi
each facility at the beginning of the training.
improvement, The difference between the base
the internal evaluation provides an indicator of
from the EMS, '

(d) One follow up training workshop may be ¢
EMS Manual has been submitted in accordance

Page 3 of 1€

mplementing the compliance checklist at

als shall be established for environmental

ine and the information developed during
e environmental improvement resulting

0
nducted as part of the EMS SEP after the
with Paragraph 16 below.
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12. No later than 30 days after approval of the detailed training course outline and
the materials for the first two training sessions, the Initfal Auditor(s) shall start training sessions
for each of the Divisions. The training courses shall be completed no later than 180 days from
the date of the initial training session. :

13. Action Plan for BMS Development, No later than 120 days after approval of
the Initial Auditor(s), the Initial Auditor(s) shall develdp and submit to EPA. for review an_d .

approval pursuant to Part Il of the Consent Decree (Approval Process), an Action Plan
desctibing in a comprehensive manner how the Initial Auditor(s) shall work with the Divisions
and facilities to facilitate their development of EMSs for the operations at each of the Divisions
and the facilities identified in Attachment 1, The comprehensive EMSs shall, at a minimum,
address the 12 key elements set forth in Paragraph 15 below. The Action Plan shall also, ata
minimum, include the development of an EMS Manua for each Division that complies with
Paragraphs 9, 10,11, 13, 14, and 35 of this Appendix. The Action Plan shall describe the process
by which the Checklists and training course will be integrated to develop and implement the
EMSs. As part of the HDOTs facilities’ EMS, HDOT] shall develop and implement procedures
. for oversight of the facilities of tenants, contractors, and other users of the ports, airports, and
highways subject to the jurisdiction of HDOT. The Action Plan shall include a schedule for
implementing the Action Plan and final development of the EMS Manual(s), as required by
Paragraph 16, and the Evaluation Report, as required by Paragraph 17.

. . The Action Plan shall require
that the Compliance and Best Management Practices Checklists be implemented at the Harbors
Division as a priority. As a mandatory condition for cextifying that the SEP has been fully
implemented in accordance with Paragraph 21 of the Cpnsent Decree (SEP Completion Report),
the Harbors Division shall: :

(2) apply the Compliance and Best Management Practices Checklists to the Honolulu
Harbor, including tenants and other users;

(b) certify that any compliance violations at the Harbors Division’s facilities identified in
Attachment 1 that have been discovered by the HDOT, Initial Anditor, or the Final
Auditor during the initial review, development, implementation, and final audit of the
EMS(s) shall have been corrected or are the subject of a compliance schedule as required
by Paragraphs 15.F.5 and 36; and |

(c) as past of the HDOT’s facilities’ EMS, devilop and implement procedures for
oversight of the facilities of tenants and other users of the ports subject to the jurisdiction
of HDOT. '

15. The Flements of the EMS, Following the completion of the training course,
' HDOT shall complete the EMS Manuals. The EMS Manuals shall be organized to clearly

address the following issnes:
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B,

G

Environmental Policy

1.

Organizétion, Personne), and Oversight of E

1.

2,

~

C

This policy, upon which the EMS is baseg, must clearly communicate
management commitment to achieving ccfmpliancg with applicable federal, state,

and local environmental statutes, regulaii
(hereafter, “environmental requirements’

ns, enforceable agreements, and permits
, minimizing the risks to the

environment from unplanned contaminant releases, and continual improvement in
environmental performance. Further, the|policy should address management’s

commitment to coordinate activities of
oversight to address the potential and ac
the tenants, contractors, and other users

OT to ensure that there is effective
al environmental impacts resulting from
the ports, highways, and airports

subject to the jurisdiction of HDOT. Thg policy should also state management’s

intent to seck adequate personnel and o
dedicated personnel identified to ensure ¢
and that environmental responsibilities
staffs numerous other responsibilities, A
the Division Directors of the Harbors, Ai
personally review and certify as to the st

respective facilities and the Division on

be submitted to EPA. The Director of
armually,

resources for the EMS 50 that there is
¢ ongoing implementation of the EMS
not viewed as collateral duties to the -
evidence of management commitment,
orts, and Highway Divisions shall

of the EMSs for each of their
biarnual basis. The certification shall
OT shall review the status of the EMS

S

Describes, organizationally, how the EMS is implemented and maintained,

Includes organization charts that identify units, line management, and other
individuals having environmental performance, risk reduction, and regulatory

compliance responsibilities,

Identifies and defines specific duties, rolé
environmental program personnel in impl

s, responsibilities, and authorities of key
ementing and sustaining the EMS (e.g.,

could include position desoriptions and p erormance standards for all

environmental department personnel, and
environmental program and regulatory

excerpts from others having specific
pliance responsibilities).

Includes ongoing means of communicating envirommental issues and information
to all orgamzatum personnel, on-site service prov:ders, tenants, and confractors,

and for receiving and addressing their co

Accountability and Responsibility
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D.

E.

Enviropmental Requirements

L.

Assessment, Prevention, and Control

1.

Paragraphs 15.F.5 and 36,

C

C

Specifies accountability and environmental responsibilities of organization’s

managers, on-site service providers, tenaj
protection practices, assuring compliance
agencies, and corrective actions impleme

Describes incentive programs for managg

nts, and contractors for environmental
b, required reporting to regulatory
nted in their area(s) of responsibility.

ers and employees to perform in

accordance with compliance policies, standards, and procedures.

bescﬁbes potential consequences for d
procedures, including HDOT liability fo
atesult of noncompliance.

Describes process for identifying, interp]
environmental requirements to affected g
providers, tenants, and contractors, and t}

procedures for prospectively identifying

arture from specified operating
civil/administrative penalties imposed as

eting, and effectively communicating
rganization personnel, on-site service
nen ensuring that facility activities

d obtaining information about changes

conform to those requirements (i.e., ong}:':g compliance monitoring). Specifies

and proposed ‘changes in environmental requirements, and incorporating those

changes into the EMS.

Includes a compliance checklist of feders
industry practices. These requirements s
the terms in permits, orders, and enforce
addressed by the Compliance Cheeklist

U.8.C. §§ 1311-1346 (including compli
requirements of the Act); the Resource
§§ 6921-6939¢; and the Emergency Pl
Act, 42 U.S.C. §§ 11001-11023. This C

1, state, local requirements and best

all incorporate, but are not limited to,

ble agreements. The requirements

¢ based on the Clean Water Act,-33

ce with the Storm Water and SPCC
nservation and Recovery Act, 42 U.8.C.:
ing and Community Right-to-Know
pmpliance Checklist shall be updated

periodically and used for routine complidnce audits, as'appropriate. All

compliance violations identified by the (]

ompliance Checklist, or otherwise in .

conjimction with the EMS, shall be corrected in accordance with the terms of

Establishes and describes processes to ethure communication with regulatory

agencies regarding environmental require

rents and regulatory compliance.

Identifies an ongoing process for assessirjg operations, for the purpases of
preventing and controlling or minimizing reasonably foreseeable releases or
discharges, ensuring environmental protection, and maintaining compliance with
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L.

A 2

-

statutory and regulatory requirements. This section shall describe monitoring and
measurements, as appropriate, to ensure sustained compliance, It shall also
include identifying operations and waste|streams where equipment malfunctions
and deterioration, operator errors‘or delifjerate malfeasance, and discharges or
emissions may be causing, or may lead t¢: {a) releases of hazardous waste or other
pollutants to the environment, (b) a thregt to human health or the environment, or
¢} violations of environmental requirements,

Describes process for identifying operatibns and activities where documented
standard operating practices (“SOPs”™) ar¢ needed to prevent potential violations
or unplanned pollutant releases, and defines a uniform process for developing,
approving, and implementing the SOPs.

Describes a system for conducting and decumenting routine, objective, self-
inspections by department supervisors and trained staff, especially at locations ‘
identified by the process described in Paragraph 15.B.1, to check for malfunctions,

. detetioration, worker adherence to SOPs, and unauthorized releases,

Describes process for ensuring input of epvironmental requirements (or concerns)
in planhing, design, and operation of ongping, new, and/or changing buildings,
processes, equipment, and maintenance activities.

Environmental Incident and Noncompliance Investigations

Describes standard procedures and requirements for internal and external
reporting of potential violations and release or discharge incidents or other non- -
compliance.

Establishes procedures for investigation and prompt and appropriate correction of
potential violations. The investigation prpceess includes root-cause analysis of
identified probletns to aid in developing the corrective actions.

Describes a system for development, tracking, and effectiveness verification of
corrective and preventative actions.

Each of these procedures shail specify self-testing of such procedures, where
practicable, :

Provide prompt notice of all violations to|the regulatory agency and correct all

- compliance violations identified by the BMS for facilities identified in Attachment

1 within 21 days, unless a legal requirement requires more prompt correction, If it
is determined that the violation cannot be|corrected within 21 days, a compliance
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schedule should be submitted to the HDQOT EMS manager and to the applicable
regulatory agency. _

Environmental Training, Awareness, and Competence

1.

Maintenance of Records and Documentation

1.

quntiﬁes other specific education and trdining required for organization
personnel, as well as process for documenting training provided,

environmental policies and procedures, epvironmental requirements, and their

Describes program to ensure that organiz‘Ftion employees are aware of its
roles and responsibilities within the environmental management system.

Describes program for ensuring that personne] responsible for meeting and

. maintaining compliance with environmerjtal requiremenis are competent on the

shall be conducted to address any complignce violations identified by the EMS.

basis of appropriate education, training, aF“dfor experience. In particular, training

Identifies training on how to recognize operations and waste streams where
equipment malfunctions and deterioration, operator errors or deliberate
malfeasance, and discharges or emissions may be causing, or may lead to: (a)
releases of hazardous waste or other pollytants to the environment, (b) a threat to
human health or the environment, or ¢) v olatmns of enwronmental requirements.

Environmental Planning and Orgamzatmnal ecision-Making

Describes how environmental planning will be integrated into organizational
decision-making, including plans and decisions on capital improvements, product
and process design, training programs, maintenance activities,

Requires establishing written targets, objectives, and action plans by at least each
operating organizational subiwnit with en ironmental responsibilities, as
appropriate, including those for contractor operations conducted at the facility,
and how specified actions will be tracked|and progress reported, Targets and
objectives must include actions which reduce the risk of noncompliance with
environmental requirements and minimizing the potential for unplanned releases.

Identifies the types of records developed 1;11 support of the EMS (including audits
and reviews), who maintains them and wihere, and protocols for responding to
inquiries and requests for release of information,
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C

C

* Specifies the data management systems fi Tyr any internal waste tracking,

environmental data, and hazardous waste

Specifies document control procedures.

determinations.

Pollution Prevention/Best Management Practices Program

11

Continuing Program Evaluation and Improv

1.

Describes an internal program for prevent

minimizing waste and emissions, includi
substitutions, HDOT shall evaluate P2 o
identification of the opportunities, an ev

are technically feasible, a calcnlation of £
the pollution reduction. The Pollution Pr
Checklists will serve as a basis for this p

To the extent that the training and develo
has been completed for the identified fac]
SEP remains, the Division can select ad

training, so long as such prajects are co
the EPA Supplemental Environmental Pr
approved by EPA, If there are remaining
Division can apply to the HDOT EMS m:
one of the approved SEP projects.

Describes program for petiedic (at least a)
including incorporating the results of the

revisions to the manual, and communicat
employees, on-site service providers, tens

ing, reducing, recycling, reusing, and
g procedures to encourage material
portunities which shall include an
uation of whether those opportunities
e cost and a quantitative assessment of
ention and Best Management Practices
gram.

ment of the EMS Manual for a Division

ities and available funding from the .

tional SEP projects arising out of the

istent with the terms and conditions of

jects Policy (May 1, 1998) and

funds available for a Division, another
ager for use of the funds to conduct

. ent

nnually) evaluation of the EMS,
assessment into program improvements, -
ng findings and action plans to affected
nts, and contractors.

with environmental requirements, Audit results are reported to upper

Describes a program for periodic andits (F least annually) of facility compliance

management and potential violations are
in Paragraphs 15.F.5 and 36. In addition,

~ be condueted every four years.

Public Involvement/Community Outreach

1.

ddressed through the process described
an audit by an independent auditor will

Describes a program for ongoing commuﬁnty education and involvement in the

environmental aspects of the organization’

AWAreness.
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16, Submission of the EMS Manual. No later th;'m 60 days after completion of
the training course, HDOT shall submit to EPA complete EMS Manuals addressing the EMS

provisions in Appendix B herein that relate to the facilitjes identified in Attachment 1 for review
and approval in accordance with Part I (Approval Prodess) of the Consent Decree. A copy of
the complete EMS Manuals shall be provided to DOH. {Upon approval of the EMS Manual(s),
HDOT shall immediately commence implementation ofithe EMS(s) in accordance with the
schedule that shall be provided in the EMS Manual(s).

17. Evaluation Report. ‘No later than 90 days-after the EMS Manuals are
approved, HDOT shall submit to EPA and to DOH an Evaluation Report describing the activities
associated with the development of the EMS at the faciljties identified in Attachment 1. The
Ewvaluation Report shall include the following:

(a) the implementation status of each of the twe
15;

(b) baseline informiation for the different enviro
wastewater (including stormwater runoff), hazar

(c) acompleted Comphance Checklist for each
qumrements

(d) acorrective action schedule for any identifie
(¢) an identification of P2 opportunities, inclu

assessment of the projected poliution reduction.

ve EMS elements identified in Paragraph

nmental aspects including water usage, -

Hous waste, and energy usage;

of the identified environmental

d non-compliance; and

ihg an evaluation of whether those
opportunities are technically feasible, a calculatic

on of their cost and a quantitative

18. Fipal Auditor, HDOT shall provide

perform a Final Audit of the EMSs at each of HDOT’s

or a third party (Final Auditor) to
ivisions and facilities identified in

Attachment 1, HDOT’s contract with the Final Auditor|shall require the Final Auditor to review
and to evaluate the implementation of the systems, policies, and procedures described in the

" BMS Manuals, using the criteria set forth in Paragraphs 24 and 25 of this Appendix, as criteria
for the evaluation. No later than 60 days after the EMS Manuals are approved HDOT shali
provide to the EPA and DOH in writing- .

(2) the name, affiliation, qualifications and address of an independent auditor who was
not involved in the Initial EMS Review and Evaluation (“the Final Auditor”) selected by

-HDOT to perform an audit of HDOT”s operatiors at each of its Divisions and the
facilities identified in Attachment 1; s
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(b) evidence that the selected Final Auditor satif
criteria contained in the ISO 14012 “Guidelines

D

fies the independence and proficiency

for environmental auditing -

Qualification criteria for environmental auditors{'(First edition, 1996-10-01).

‘(o) evidence that the Final Auditor has the neces
and conditions described in Paragraphs 9, 10, 11

sary expertise to evaluate all the terms

L 13, 14, 15, and 35, including expertise

and competence in the regulatory programs under federal, state, and local environmental

laws; and '

{d) aschedule, including milestcﬁnes, for conducting the review,

19. The Final Auditor must be capable o

exercising the same independent

judgment and discipline that a certified public accounting firm would be expected to exercise in

auditing a publicly held corporation.

20. IfEPA (after consultation with DOH) determines that the proposed Final
Auditor does not meet the qualifications set forth in the previous Paragraph or that past or
existing relationships with the Final Auditor could affec} the Auditor’s ability to exercise the
independent judgment and discipline required to conduct the review, BPA may disapprove such
Auditor and HDOT shall propose another Final Auditor [for approval by BPA within 30 days of

HDOT’s receipt of EPA’s determination, If, at any timel
Final Auditor because the approved Auditor is unable to
Final Audit of the EMSs, or for any other reason, HDOT

HDOT wishes to contract with 2 new
fulfill the remaining tasks under the
shall notify EPA and DOH in writing

and provide an explanation for the change and shall propose another Final Auditor to EPA. for
approval, Any subsequent Final Auditor must satisfy the qualification requirements outlined in

Paragraphs 18 and 19 above.

21. HDOT shall not, in any way, through

its own actions or through the actions of

others, interfere with the ability of the Final Auditor to chrry out his or her review of the elements

and tenns described in this Appendix in an independent

fashion.

22. HDOT shall identify any and all site-specific training requirements for the
Final Auditor and shall ensure that the requirements are met prior to conducting the audit.

23.. The EMS Final Audit Plan, TIDOT shall require the Final Auditor to prepare
an EMS Final Audit Plan, for purposes of implementing the EMS Final Audit as described in
Paragraphs 24 and 25 below, with an implementation schedule. The draft EMS Final Audit Plan
shall be submitted no later than 45 days after the EPA’s approval of the Final Auditor to EPA for
review and approval pursuant to Part Il of the Consent [tecree (Approval Process). A copy of
the draft EMS Final Audit Plan shall also be submitted t¢ DOH.

24, HDOT shall require the Final Audito

to conduct an EMS Final Audit to

evaluate the adequacy of EMS implementation, from top|management down, throughout each '
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major organizational unit at the facilities, and to identify
made to the EMS. The Final Auditor shall include a cor
by the Final Auditor, to determine conformance with the

o/

where fusther improvements should be

nprehensive andit, with personal visit(s)

items identified in Paragraph 25 for all

facilities identified in Attachment 1 located on Qahu. F$r all of the other facilities identified in

Attachment 1, the HDOT EMS Manager shall have disc
personal visit(s) by the Final Auditor; and b) the extent ¢
conformance with the elements identified in Paragraph 2
other facilities may be conducted by, at a minimum, revi
manual used by the facility and all records documenting
conducting telephone interviews, as deemed appropriate

etion as to: a) whether there will be

of the evaluation needed to establish

S herein, For example, audits for these

ewing the applicable pottion of the EMS

EMS activities, in addition to
Notwithstanding the discretion related

to the Final Audit, as described in this paragraph, HDOT

in accordance with Appendix E, for all of the facilities i
Final Audit shall be conducted in accordance with ISO
ISO 14010 (First edition, 1996-10-01) as supplemental

25. The Final Auditor shall assess confo
Paragraphs 9, 10, 11, 13, 14, 15, and 35 and with the E
follomng for the Divisions and for each of the facilities;

(a) Whether thereis a deﬁhed system, subsyste
respective EMS element;

shall implement an EMS, as developed
entified in Attachment 1. The EMS
4011 (First edition, 1996-10-01), using
idance,

ance with the elements specified in
S Mannals, and shall determine the

, program, or planned task for the

(b) To what extent the systern, subsystcm, program, or task has been implemented and is

being maintained;

‘(c) Adeduacy of each Facility’s intemal seli‘-asse:

tasks composing the EMS;

(d) Whether HDOT is effectively communicatin

parts of the organization, contractors, tenants, us

{e) Whether further improvements should be m

() Whether there are observed deviations from I

procedures;

(8) Whether continuous improvement is occurri

ssment procedures for programs and

g environmental requirements to affected
, and on-site service providers;

e to the EMS;

OT’s written requirements or

g

‘(h) Any violations of federal, state, or local environmental laws, regulations, or permits,

or of any other enforceable agreement requiring
facilities. Any identified violation shall be disel
Paragraphs 15.F.5 and 36;
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®)

(i Whether the Checklists have been effectively

(i) Whether there is sufficient information to me

in Paragraph 11(c); and

o

implemented at the facilities;

asure environmental results as described

(k) The extent to which the EMS includes effective procedures for oversight of the

facilities of tenants, contractors, and other users

subject to the jurisdiction of HDOT,

26. The BMS Final Audit shall not be i
submits the Evaluation Report as described in Paragraph 17 above, The EMS Final Audit shalt
be completed no later than 90 days after HDOT submits the Evaluation Report.

27. Designated representatives from EP
regulatory agencies may parficipate in the Final EMS Audit as observers. HDOT shall make
timely notification to designated regulatory contacts regdrding audit scheduling in order to make
arrangements for observers to be present. HDOT personnel may also participate in the on-site
audits as an observer(s), but may not interfere with the i
Anuditor.

f the ports, airports, and highways

tiated until at least 30 days after HDOT

, DOH, and other environmental

dependent judgement of the Final

28. EMS Final Audit Report, HDOT shdll direct the Final Auditor to

independently prepare an EMS Final Audit Report and concurrently submit the report to BDOT,
DOH and EPA within 60 days of completion of the BMS Final Audit. The EMS Final Audit
Repotrt shall present the Andit Findings and shall, at a minimum, contain the following
information:

(a) Audit scope, including the period of time covered by the audit;

(b) The date(s) the on-site portion of the audit wis conducted;

(c) Identification of audit team members;

(@) Identification of HDOT representatives and regulatory agency personnel observing

the aundit;

(e)- The distribution for the EMS Final Audit Regjort;

(f) A summary of the audit process, including any obstacles encountered;

(g) Detailed Audit Findings, including the basis ﬁLor each Finding and each Area of

Concern identified;
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(h) Identification of any Audit Findings corrected or Areas of Concern addressed during
the audit, and a description of the corrective measures aind when they were implemente;

(i} Certification by the Final Auditor that the EMS Final Audit was conducted in
accordance with the provisions of this Decree; 1

() An identification of any violations of federal,|state, or local environmental laws,
regulations, or petmits, or of any other enforceable agreement requiring environmenta)
compliance at the facilities and any root cause anplysis describing the reason for the
violations;

(k) The extent to which the Checklists have been effectively implemented at the
facilities; :

(1) The extent to which the facilities are able to measure environmentai results as
described in Paragraph 11(c) above; and '

{m) How the EMS SEP has applied to contractons, tenahts, and other users in accordance
with Paragraph 35.

29. If the Final Auditor believes that addjtional time is needed to analyze
available information or to gather additional information| HDOT thay request that EPA. grant the
Final Auditor such additional time as needed to prepare and submit the EMS Final Audit Report.
EPA’s decision whether to grant additional time shall be|final and unreviewable,

30. Corrective Action Plan. Upon receiving the EMS Final Audit Report, HDOT
shall conduct a root cause analysis of the identified Audit Findings, as appropriate, and shall
investigate all Areas of Concern. No later than 60 days after xeceiving the EMS Final Andit
Report, HDOT shall submit to EPA for review and approval pursuant fo Part III of the Consent
Decree (Approval Process), a Cotrestive Action Plan forexpeditiously bringing the facilities into
full conformance with the EMS provisions in Paragraphg 9, 10, 11, 13, 14, 15, and 35, the EMS
Manual(s), and fully addressing all Areas of Concern fron the EMS Final Audit Report. A copy
of the Corrective Action Plan shall be submitted to DOH. The Correstive Action Plan shall
include the result of any root cause analysis, specific deliverables, responsibility assignments,
and an implementation schedule,

31. Upon EPA approval of the Corrective Action Plan, in wholé or in part,
HDOT shall begin implementation of the Corrective Actjon Plan immediately in accordance with
the implementation schedule set forth therein. HDOT shall submit status reports regarding
implementation to EPA and to DOH on a quarterly basis] beginning no later than 30 days from
‘EPA’s approval of the Corrective Action Plan, in whole or in part, until all approved portions of
the Corrective Action Plan have been completed.
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32. SEP Completion Report and Correcti

i

C

¢ Action Plan Completion. Withinn 30

days after all items in the Corrective Action Plan have bgen completed, HDOT shall submit to

EPA and to DOH:

(a) a SEP Completion Report in accordance with
Consent Decree, The SEP Completion Report is
of the Cansent Decree. Any disputes concerning
disputes arising out of this Appendix that are I‘Bl‘cJ
the EMS SEP; and

(b) awritten Correcuon Action Plan Complenon
" Director ofHDOT

33. Funding of EMS SEP. HDOT's total
be less than $1,062,500. No part of this expenditure shal
interest federal loans, federal contracts, or federal grants.

Paragraphs 21 through 23 of the

subject to Part X (Dispute Resolution)

the SEP Completion Report are the only

ted to the satisfactory performance of

Certification fo EPA signed by the

exgenditme for the EMS SEP shall not
1 include fedeéral fands, including low
Each of the Divisions shall use its

share of these dollars to implement an EMS at each of the identified facilities within its Division.
SEP funds not spent within four years from the effective date of this Consent Decree shall revert

to the U.S. Treasury, unless an extension is agreed toby

34, Eligible SEP Expenses, The Initial
Imt:al EBMS Review and Evaluation, preparation of the

follow up with facilities on EMS related activities, inclug
the Checklists and one follow up training session, shall

support for conducting the projects identified through Paj
SEP expenses. Finally, costs associated with the Final Al
Audit Plan, conducting the EMS Final Audit, and prepar
technical assistance associated with implementing the Fi
associated with correcting a compliance violation, shall b
associated with HDOT employees participating in trainin

OT and thc United States.

uditor(s)’ costs associated with the
pining materials, time for instruction,
ling, but not limited to, implementing

e eligible SEP expenses. Technical
ragraph 15.J.2 above may be eligible
uditor for preparing the EMS Final

ng the EMS Final Audit Report and for
pal Auditor’s recommendations, not

¢ oligible SEP expenses. No costs

¢, implementing the EMS or other

expenses associated with the EMS (including any costs
for compliance actions identified under the EMS) shall b
Also, any costs associated with the injunetive relief requ
eligible SEP expenses.

35. The Relationship of the EMS SEP to th

considered eligible SEP expenses.
ed by this Consent Decree shall not be

a£soc1'ated with comrective actions needed

Contractors, Tenants Sers.

The Checklists shall be used by HDOT personnel, in part, to evaluate the environmental
performance of its contractors, tenants, and users, Comtractors, tenants, and users of the Harbors,
Airports, and Highways Divisions may be invited to atterid the training sessmns, but they will not

be allowed to use SEP funds to discuss their EMS outside
Auditor(s). HDOT shall require contraciors to 1mplem
on HDOT property, as part of future contractual requn'

Page 15of 16
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36. Violations Discovered in Connectionwith the Implementation of the EMSs.
All violations of federal, state, or local environmental requirements at HDOT facilities identified

in Attachment 1 discovered by HDOT, the Initial Audito, or the Final Auditor during the initial
review, development, implementation,-and final audit ofjthe EMS(s) shall:

(a) be disclosed to EPA and corrécted in accordance with Paragraph 15.F.5 of this

Appendix; and

(b) meet the “voluntary discovery” condition of the “Incentives for Self-Policing:
Discovery, Disclosure, Correction and Prevention of Violations” (“the Audit Policy”), 65

Fed. Reg. 19618 (April 11, 2000).

37. Retention of Rights, Notwithstanding the activities associated with this SEP,
the United States and DOH retain its enforcement rights to address any violations,

38. Confidential Business fformation (“ICBI”), HDOT may, if appropriate,
assert that portions of the EMS Manual or reports or other submissions required by this
Appendix contain CBI pursuant to 40 C.F.R, Part 2, Subpart B. Documents or information

determined to be confidential by BPA will be afforded

e protection specified in 40 C,F.R, Part

2, Subpart B. Ifno claim of confidentiality accompanies the docusnents or information when
. submitted to EPA, or if EPA has notified HDOT that the documents or information is not

confidential under the standards of 40 C.E.R. Part 2, Su

art B, the public may be given access

to such documents or information without further noticelto HDOT.
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Adrports Division.

o'e

FECr R e oo

Highways Division

PN eTOHEERFTFR MO AL TR .

Harbors Division

a.
b.

- Kanai District, Waimea Baseyard

. Oshn District, Wahiawa Baseyard

ATTACHMENT!1

‘DOT FACILITY LAST

Hawaii District, Hilo International Airpost, DOT Maintenance Baseyard

Hawaii District, Kona International Airp
Baseyard '

at Keaho_le, DOT Maintenarice

Hawaii District, Waimea-Kohala Airport,|DOT Maintenance Baseyard
Kauai District, Lilue Airport, DOT Mainfenance Baseyard

Oahu District, Honolulu International Airport, DOT Maintenance Baseyard
Oahu District, Dillingham Airfield, DOT Maintenance Baseyard

Oahu District, Kalaeloa Airport, DOT M4

Maui District, Kapalua Airport, DOT M:

enance Baseyard

tenance Base)_rard

Mani Digtrict, Kahului Airport, DOT M%ln:ftenanoe Baseyard

Maui District, Lanai Airport, DOT Main:

nance Baseyard

Maui District, Molokai Airport, DOT Maintenance Baseyard

Hawaii District, Hilo Baseyard
Hawaii District, Honokaa Baseyard
Hawaii District Waimea Baseyard
Hawaii District, North Kona Baseyard
Hawaii District, South Kona Baseyard
Hawaii District, Kau Baseyard

Kauai District, Lihue Baseyard

Qahu District, Kakoi Street Baseyard -
Oahn District, Keehi Baseyard

Oahu District, Kaneohe Baseyard
Qahu Disirict, Haaula Baseyard

Oahu District, Waiane Baseyard
Oahu District, Pearl City Baseyard

Oatiu District, H-3 Tunnel Maintenance Shop

Maui District, Kahului Baseyard
Mani District, Keanae Baseyard
Maui District, Lanai Baseyard
Maui District, Molokai Baseyard

Hawaii District, Hilo Harbor DOT Maintehance Facility

Hawaii District, Kawaihae Harbor DOT M

aintenance Shop
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Kauai District, Nawiliwili Harbor DOT Maintenance Facility
Kauai District, Port Allen Xarbor DOT Maintenance Shop
Oshu District, Honolulu Harbor DOT Maintenance Facility
Oahu District, Kalasioa Barbers Point Harbor

Maui District, Kahului Harbor DOT Maintenance Facility
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APPENDIX F

‘COMPLIANCE ASSISTANCE WORKSHOPS
HDOT shalt provide “Erosion and Sediment Control for Highways” Compliance
Assistance Workshops for professionai contractdrs and construction conu-actom: ateach of .
the following six (6) locations: Hilo, Hawaii; Kona, Hawaii; Kauai; Maui; I-ionolulm
Oahu; and Kapolei, Oalu, ‘
HDOT shall provide the cost for one DOH representative to attend each workshop,
including transportation to and from Oahu and agcommodations as required.

HDOT shall provide séparate courses for professional contractors and construction

" contractors. In addition, HDOT shell invite insppctors from each County to attend each

workshop,
HDOT shall publicize the workshops by givi;lg a minimum of thirty (30) days notice to
the applicable organizations. .
a. The notice shgll include the date, time, lgcation, and cutline of the workshop. .
b, The applicable 6rganizations inc;lude, buf are not limited to, the following
oréanizations:

i, American Couneil of Engineering Companics of Hawaii (ACECH),

American Society of Civil Enij:jers (ASCE) Hawaii Section, Hawaii
Society of Professional Engineers (ASPE), Hawaii Water Environment
Association ({WEA), and Institute of Transportation Engineers (ITE) for

professional contractors. .
. 2y




)

W

it. - Building Industry Association of Hawaii (BIA-Hawaii) and General

Contractors Association of Hawaii
Associations on the islands of May

confractors.

(GCA), and the Contractor’s

i, Kauai, and Hawaii for construction

Each course shall take one day (ruinimum of 6 hours of instruction),

Within thirty (30) days from the date of entry of {

he Consent Decree, HDOT shall subr;.ﬁt‘

draft course outlines to EPA and DOH for approval pursuant to Section III of this

Consent Decree. The course outlines shall, at a

B

linimum, accomplish the following: -

These one day courses shall provide participants with a thorough understanding of

the principles of erosion and sediment control and how they uniquely apply to

highway pi'oj ects. The regulatory requirements shall also be discussed. The

emphasis of both ¢ourses shall be selecting, designing, implementing, and

evaluating the effectiveness of Best Management Practices and Brosion and

Sediment Controf Plans.

The following topics shall be ¢overed in the course:

Erosion and Sediment Control Pr.
Regulatory Requirements

Stabilization Methods

Structural Erosion Control Metho
Design Issues and Considerations
Inspection and Monitoring Requi

- L] [ ] [ ] - L ] *

S

Overview and Development of ergsion controf plans

ments

Upon completion of the course, the attendees should be able to;

. Understand the erosion and sediment control process and the factors which

influence erosion and sedimentatig

Il
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. Comprehend the regulatory issue which relate to erosion control for

highways, . -
*  Follow the basic procedures for developing erosion control plans.
. Describe the stabilization methods used in highway applications.
. Describe the structyral erosion control measures used in highway
applications, ' -
. Perform basic design calculations for erosion control measures.
. Understand inspection and monitoring requirements.

Within ninety (90) days from the date of entry of the Congent Decres, HDOT shall
commence offering the first workéhop. All twelve (12) workshops shall be completed by
HDOT no later than fifteen (15) months from the date of entry of the Consent Decree. h
HDOT shall document attendance at thé workshpps with sign-in or registration .sheets. |
These sheets, along with copies of the notice degeribed in Paragraph 4 and the list of

- associated recipients, shall be submitted in HDQT’s End-of-Year Reports.
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APPENDIX G
LIST OF CCH MANUAL LOCATIONS
HIGHWAYS DIVISION
Constructioﬂ & Maintenance Branch
a. Construction Section (4 Employees, 1 Maqr.mal)

b. Environmental Section (2 Employees, 1 I\fanual)
al

c. Maintenance Section (4 Employees, 1 M

Planning Branch

hual)

a. Advance Plauning Section (7 Employees, || Magnual)
b. Highway Planning Survey Section (18 Employees, 2 Manuals)

c. System Planning Section (6 Employees, 1
Materials Testing & Research Branch

a. Research & Technology Transfer Section
b Geotechnical & Pavement Design Section
c. Bituminous Materials Section (9 Employe
d Structural Material Section (8 Employees,

Design Branch

Manual)

(7 Employees, 1 Manual)
(9 Employees, 1 Manual)
es, 1 Manual)

1 Manual)

a, Bridge Design Section (14 Employees, 1
b. Highway Design Section (25 Employees,

Traffic Branch

a Traffic Desigh Service Section (7 Employ
b. Traffic Operation Section (10 Employees,

Oghu District

a, Field Offices
i, Halawa - Upper (14 Employees, 1
if. Halawa - Lower {13 Employees, {
jii.  Kilihau {14 Employees, | Manual)

iv. Kaneohe (12 Employees, 1 Manual)

V. Pear] City (10 Employees, 1 Manu

vi. Salt Lake (14 Employees, 1 Manual)

b. Maintenance Section
i. NPDES (4 Employees, 1 Manual)

ual)
Manuals)

.6. . Hydraulic Design Section (9 Employees, 3 Manuals)

es, 1 Manual)
1 Manual)

Manual}
Manual)

&)
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ii. Facility Engineering (5 Employeed, 1 Manual}
i, Field Engineering (7 Employees, 1| Manual)
iv.  Equipment Service & Repair Unit (2 Employees, 1 Manual)
v. Highway Electrical Uniit (13 Employees, 1 Manual)
Vi Highway Maintenance Unit (108 Bmployees, 7 Manuals)
c. Tunnel Section (40 Employees, 3 Manuals) '

Hawaii District

a. Design Section (7 Employees, 1 Manual)
b. Construction Section (19 Employees, 1 Manual)
c. Maintenance Section (17 Employees, 1 Manual)

Maui District

a. Engineering Section (5 Employees, 1 Manual)
b. Construction Section (8 Employees, 1 Manual)
c. Survey Unit (4 Employees, 1 Manual)

d. Maintenance Section (11 Employees, 1 Manual)

Kauai District '
a. Construction/Maintenance Section (20 Employées, 2 Manuals)




KELLY A. JOHNSON

Acting Assistant Attorney General
Environment & Natural Resources Division
ANGELA O’CONNELL
Environmertal Enforcement Section
U.S. Department of Justice

301 Howard St., Suite 1050

San Francisco, California 94105
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United States Attorney
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CERTIFICATE OF SERVICE

I, hereby certify that a true and correct copy of the following documents
were mailed on October 6, 2005, to be served upon the persons listed on the
attached service list in the manner indicated:

Complaint;
Notice of Lodging of Consent Decyee; and
Consent Decree (for lodging purpoges)
1 declare under penalty of perjury that the foregoing is true and correct.

DATED: October 6, 2005, at Honolulu, Hawaii.




ERVICE LIST

Sent via U.S. Postal Service:

Rodney K. Haraga
Director, Department of
Transportation

869 Punchbowl Street
Honolulu, Hawai'i 96813

Jefferry S. Kato

Deputy Attorney General

Land and Transportation Division
Department of the Attorney General
State of Hawai'i

465 South King Street, Room 300
Honolulu, Hawai't 96813

Allan Chock, Esq.

Deputy Attorney General

Land and Transportation Division
Department of the Atiorney General
State of Hawai'i

465 South King Street, Room 300
Honolulu, Hawai'i 96813

Chiyorme Leinaala Fukino, M.D.
Director of Health .
Hawaii Department of Health
State of Hawai'i '
1250 Punchbow! Street
Honolulu, Hawai'i 96813

Laurence Lau

Deputy Director

Hawpii Department of Health
Environmental Health Administration
State of Hawaii

1250 Punchbowl Street

Honelulu, Hawai'i 96813

Kathleen S. Ho, Esgq.

Deputy Attorney General

nt of the Attorney General
and Human Services Division
465 Bouth King Street, Room 200
‘Honplulu, Hawai’i 96809
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.United States Attorney
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The United States of America (“United States™), by the authority of the
Attomney General and through the undersigned attorney, and on behalf of the
Administrator of the United States Envir(.mmentlﬂ Protection Agency, hereby
serves notice that the United States is lodging with the Court a Complaint and a |
Consent Decree that resolves all claims raised in the Compiaint.

Under the terms of the Coﬂsept Decree aJd pursuant to 28 C.F.R. 50.7, the
United States is allowing the public a 30-day period to comment on the Consent
Decree. Accordingly, the United States respectfully requests that the Conseﬁt
Decree not be entered prior to the expiration of the public comment period.

At the expiration of t.hat period and after the United States has reviewed any
i:ublic comments that are received, the United .E tates will either request that the
Court enter the Consent Decree, or advise the Court that public comments have
been received that warrants the United States’ withdrawal ﬁom the Consent

Decres,




United States et al. v. ii - Notice of Lodging

Respectfully submitted,

=

GELA|O’CONNELL
Senior Colmsel ,
Environmental Enforcement Section
301 Howard Street, Suite 1050
San Francjsco, California 94105
Telephong: (415) 744-6485
Facsimile; (415) 744-6476

Date;

OF COUNSEL:

Laurie Kermish -

Office of Regional Counsel (ORC -2)
EPA Region 9

75 Hawthorne Street

San Francisco, California 94105




EXHIBIT 11 Hll

PERMIT NO, HI 8000001

AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

LRLES IR FAT AL ST R 1w EARR s L LT A Y P YT TR <L TN ATt IEY

In comphanee w1th the provisions of the Clean Water Aot as amended (33 U S C 1251

gt seq.; the “Act™); Hawaii Revised Statutes, Chapter 342D; and Hawaii Administrative Rules,
Department of Health (DOH), State of Hawaii, Chapters 11-54 and 11-55;

STATE OF HAWAIL
DEPARTMENT OF TRANSPORTATION
HIGHWAYS DIVISION
(PERMITTEE)

is authorized to discharge storm water yunoff and certain non-storm water discharges as
identified in Part B.2 of this permit from the Departtment of Transportation (DOT), Highways
Division’s (DOT-HWYS) Municipal Separate S{orm Sewer System (MS4), and additional storm
sewer outfalls that may be identified from time to time by the Permittee,

into State Waters in and around the Island of Oahu,

in accordance with the general requirements, discharge monitoring requirements, and other
condlitions set forth herein, and in the attached DOH “Standard NPDES Permit Conditions,”
dated December 30, 2005,

All references to Title 40 of the Code of Federal Regulations (CFR) are to regulations that
are in effect on July 1, 2004, except a3 otherwise specified. Unless otherwise specified herein,
all terms are defined as provided in the applicable regulations in Title 40 of the CFR.

This permit will become effective on March 31, 2606.

This permit and the authorization to discharge will expire at midnight,
September §, 2009,

Signed this 28™ day of February, 2006,

SHormesl Bots i

(for) Director of Hesfth ./

Final Permit
February 28, 2006




PERMIT NO. HI S008001

TABLE OF CONTENTS

Part  Description ‘ _ Page
A, GENERAL REQUIREMENTS .........cooiiiiiiiiiininn, Ciraiaeaaasaees 3
B.  DISCHARGE LIMITATIONS ,..... e e rrrrere e R
C. RECEIVING WATER LIMITATIONS ... ....cvuvus e eneneeaaeas Cherraa. 6
D. STORM WATER MANAGEMENT PROGRAM PLAN (SWMPP) ...o.vvvvnvnnns. 7
1. Develop, implement, and enforce a Storm Water Management Program Plan .
BWMPP) ..ot e e e e e, 7

a.- Public Education and Oufreach.......... Cr e e e 7

b. Public Involvement/Participation ............, e te e aeeee i, 8

¢ llicit Discharge Detection and Elimination ..., ..... e PR 9

d. Construction Site Runoff Control ........... Phereuraas . 11

e. Post-Construction Storm Water Management in New Development and

Redevelopment .. .uvrii it iiiieiernnnneaneeariesans ol 14

f. Pollution Prevention/Good Housekeeping ............. earasraaas e 16

g. Industrial and Commercial Activities Discharge Managemént Program .., ., 20

2, Revisethe SWMPP .. ..0ivuie v iriieiiiiaeieiiaiiaieneanns 25

3. Properly address all mmodifications, concerns, requests, and/or comments . .. ... .. 25

a. SWMPP Modifications .......c.ooiiiiiniinininiinnen, Ceieier e 25

b. System Modifications ......coviiiiviinn, M e e 26

E. MONITORING REQUIREMENTS ..... e e e e 27
1. Annuaf Monitoring PIan , ... vuiu i it iienernierivanarnnnerns 27

2. Ala Wai Canal, Kawa Stream and Walmanalo Stream WLA ............., 27

3. Other WLAS ettt ii et i e i e i i e 27

F. REPORTING REQUIREMENTS ...\ iitiririsinerneinannennssnenncensees 28
‘1, Mid-Year and End-of-Year Reports ......... R R T 28

2. Annual Moniforing Report ..o vinee v iiiiaineererarans vereiesnisnd 29

3. Memorandum of Understanding (MOU) ,............... b e e 29

a. Roles and Responsibilities of DOT-HWYS ......... e irraeraees e, 29

b. Legal Authority of DOT-HWYS ... .ieiitiiiiiiieiiiiiererinnrens 29

ATTACHMENT:  STANDARD NPDES PERMIT CONDITIONS (Updated as of
December 30, 2005). In case of conflict between the conditions stated in
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PART A

PERMIT NO. HX $000001
PAGE 3 of 30

GENERAL REQUIREMENTS

The Petmittee shall:

1. Comply with all materials submitted in and with the reapplication, dated
December 2003, and received by DOT letter, dated December 22, 2003,

2. Retain a copy of this permit and all other related materials and the Storm Water
Management Program Plan (SWMPP), with all subsequent revisions, at the

DOT-HWYS, Oahu District office.

3, Ensure that anyone working under this permlt complies with the terms and conditions

of this peymit.

4, Include the permit nhumber, HI 000001, and the following certification with all

information required under this permit:

5. Submit all information required under this permit to the following addresses:

a.

“I certify under penalty of law that this document and all attachments were .
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate

the information submitted. Based on my inquiry of the person or persons
who .manage the system, or those persons directly responsible for gathering’
the information, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the
_possibility of fine and imprisonment for knowing violations.”

Directar of Health

Clean Water Branch

Environmental Management Division
Department of Health

P.0O. Box 3378

Honolulu, HI 96801-3378

Regional Administrator

U.8, Environimental Protection Agency, Region 9
Attention: WTR-7; NPDES/DMR

‘75 Hawthorne Street

San Francisco, CA 94105-3901

Final Permit
February 28, 2006




PARTB
PERMIT NO. HI S000001
PAGE 4 of 30

B. DISCHARGE LIMITATIONS

1.

The Permittee shall effectively prohibit non-storm watet discharges through its
separate storm sewer system into State Waters, NPDES permitted discharges and
non-storm water discharges identified in Part B.2 of this permit are exempt from this
prohibition.

The following non-storm water discharges may be discharged into the Permittee’s
separate storm sewer system without an NPDES permit provided that the Permittee
determines that such discharges will not contain pollutants in amounts that will cause
or contribute to a violation of an applicable water quality standard and the SWMPP
shall “identify and ensure the implementation of appropriate pollution prevention
measures for the non-storm water component(s) of the discharge.”

Water line flushing;

Landscape irrigation;

Diverted stream flows;

Rising ground waters;

Uncontaminated ground water infiltration (as defined in 40 CFR §35.2005(20));
Uncontaminated pumped ground water;

Discharges from potable water sources and foundation drains;

Air conditioning condensate;

Irrigation water;

Springs;

Water from crawl space pumps and footing drains;

Lawn watering runofT;

Water from individual residential car washing;

Water from charity car washes;

Flows from riparian habitats and wetlands;

Dechlorinated swimming pool discharges;

Exterior building wash water (water only);

Residual street wash water (water only), including wash water from sidewalks,
plazas, and driveways, but excluding parking lots; and

s.  Discharges or flows from fire fighting activities.

"oV OB AT ER e AL O

The permittee may also develop a list of other similar occasional incidental non-storm
water discharges (e.g. non-commercial or charity car washes, etc.) that will not be
addressed as illicit discharges. These non-storm water discharges must not be
reasonably expected (based on information available to the permiitee) to be
significant sources of pollutants to the MS4, because of either the nature of the -
discharges or conditions the permittee has established for allowing these discharges
to the MS4 (e.g., a charity car wash with appropriate controls on frequency,

Final Permit
February 28, 2006
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PERMIT NO. HI S000001
PAGE 5 of 30

proximity to sensitive waterbodies, BMPs on the wash water, etc.). The permittee
shall document in the storm water management program any local controls or
conditions placed on the discharges, and inctude a provision prohibiting any
individual non-storm water discharge that is determined to be contributing pollutants
to the MS4.

The discharge of pollutants from the Permittee’s MS4 shall be reduced to the
Maximum Extent Practicable (MEP).

Final Permit
February 28, 2006
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C. RECEIVING WATER LIMITATIONS

1.

The discharge shall comply with the basic water quality criteria which states:

“All waters shall be free of substances attributable to domestic, industrial, or other

controllable sources of pollutants, including:

(1) Materials that will settle to form objectionable sludge or bottom deposits;

(2) Floating debris, oil, grease, scum, or other floating materials;

(3) Substances in amounts sufficient to produce taste in the water or detectable
off-flavor in the flesh of fish, or in amounts sufficient to produce objectionable
color, turbidity or other conditions in receiving waters;

(4) High or low temperatures; biocides; pathogenic organisms; toxic, radioactive,
corrosive, or other deleterious substances at levels or in combinations sufficient
to be toxic or harmful to human, animal, plant, or aquatic life, or in amounts
sufficient to interfere with any beneficial use of the water;

(5) Substances or conditions or combinations thereof in concentrations which
produce undesirable aquatic life; and

(6) Soil particles resulting from erosion on land involved in earthwork, such as the
construction of public works; highways; subdivisions; recreational, commercial,
or industrial developments; or the cultivation and management of agricultural
lands.” :

The discharge shall not cause or contribute to a violation of any of the applicable
beneficial uses or water quality objectives contained in Hawaii Administrative Rules
(HAR), Chapter 11-54, titled “Water Quality Standards.”

The Permittee shall timely inspect the receiving state waters, effluent, and control
measures and Best Management Practices (BMPs) to detect violations of and
conditions which may cause violations of the basic water quality criteria as specified
in HAR, Section 11-54-4, (e.g., the Permittee shall look at effluent and receiving
state waters for turbidity, color, floating oil and grease, ﬂoating debris and scum,
materials that will settle, substances that will produce taste in the water or detectable
off-flavor in fish, and inspect for items that may be toxic or harmful to human or
other life.)

The Permittee shall immediately take action to stop, reduce, or modify the d|scharge
of pollutants as needed to stop or prevent a violation of the basic water quahty criteria
as specified in HAR, Section 11-54-4.

Final Permit
February 28, 2006
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D. STORM WATER MANAGEMENT PROGRAM PLAN (SWMPP)

The Permittee shall:

1.

' Develop, implement, and enforce a Storm Water Management Program Plan

(SWMPP) designed to address the requirements of this petmit and limit, to the MEP,
the discharge of pollutants to and from its MS4 to protect water quality and to satisfy
the appropriate water quality requirements of the Act. The SWMPP shall include the
following information for each of the SWMPP components described in PartD.l.a- g
below:

»  The BMPs, plus underlying rationale, that shall be implemented for each of the
program components,

. The measurable standards and milestones for éach of the BMPs, plus underlying
rationale, including interim measures to aid in determining level of effort and
effectiveness of each program component,

*  The name or position title and affiliation of the person or persons responsible
for implementation or coordination of each program component.

»  Monitoring to determine effectiveness of Wasteload Allocation (WLA) controls
and of the overall storm water program.

Submittal Date. The SWMPP shall be updated and modified per the requirements of
this permit and shall be submitted to DOH and EPA within one (1) year from the
effective date of this permit, or as otherwise specified, and shall fully implement the
SWMPP upon subsmittal to DOH and EPA. The Permittee shall continue to
implement the existing SWMPP until submittal of the revision. The SWMPP and any
of its revisions, additions, or modifications are enforceable components of this
permit,

a. Public Education and Outreach

Within one (1) year of the effective date of this permit, the Permittee shall
develop, submit, and implement a comprehensive education and involvement
program that shall address the components in Parts D.].a — D.1.g and shall
include specific information on who will receive the training, the topics to be
addressed (including a pesticides, herbicides, and fertilizer use program),
training methods, and a schedule for training all required staff, The Permittee
may fulfill portions of this requirement by cooperating with the City and County
of Honolulu’s (City) storm water public education program.
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Targeted Groups. The Permittee shall address the following targeted
groups in the public education plan, and shall describe outreach activities
and anticipated frequencies that each activity will be conducted over the
permit term: "

DOT-HWYS employees

DOT-HWYS consultants

Industrial facilities covered by the NPDES permit program
Construction industry

Any other source that the Permittee determines may contribute a
significant pollutant load to its MS4

General Public. The Permittee shall include in the public education plan
the following activities, with anticipated frequencies that each activity will
be conducted over the permit term:

Public Service Announcements (PSAs)

Adopt-A-Stream Program

School programs

Distribution of brochures

Participation in special events (e.g., Clean-A-Reef) and exhibits
Web site .

Pesticides, herbicides, and fertilizer use program

(3) Annual Survey, The Permittee shall evaluate the progress of the public

education program by conducting an annual survey of Oahu residents to
measure both behavior and knowledge relating to storm water, The results
of the survey, with a comparison to past surveys

(i.e., December 2000 Storm Water Questionnaire Survey of Parcels
Adjacent to Highway Rights-of-Way), as applicable, shall be summarized
in the End-of-Year Report.

Public Involvement/Participation

The Permittee shall include the public in developing, reviewing, and
implementing the SWMPP. The draft SWMPP shall be made available to the
public on the DOT-HWYS Website and at local offices. An informational
meeting shall be scheduled and announced prior to finalizing the SWMPP to
solicit comments and answer questions from the public. Other activities to
involve the public might include orgenizing a citizen advisory group to solicit
ongoing input from the public about changes to the SWMPP and specific
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SWMPP-related projects, or organizing water quality-focused clean-up events
to educate the public about storm water impacts from highways.

Illicit Discharge Detection and Elimination
(1) [Iiicit Coﬁnection / lllegal Discharge Elimination Program Plan

(a) IHentification of lllicit Connections and/or Illegal Discharges - The
Permittee shall revise its SWMPP to develop procedures for the
identification of and response to possible illicit connections and
illegal discharges. These piocedures shatl include, butnot be limited
to, specific time deadlines for responding to identified discharges,

(b) Licenses for private drain connections. The Permittee. shall continue
to require licenses for private drain connections and maintain a
database of all licensed connections to its MS4.

(c) Field Screening. The Permittee shall develop a written plan for
observing major and minor outfalls to screen for improper
discharges. The plan shall designate priority areas for screening,
specify the frequency for screening, and identify the procedures to
be followed if a discharge is observed. The ficld screening plan
shall be submitted to DOH within one (1) year of the effective date
of this permit,

(d) Investigate complaints. The Permittee shall promptly investigate
observed, suspected, or reported illicit flows and pursue enforcement
actions, as appropriate. To assist in this effort, within one (1) year of
the effective date of this permit, the Permittee shall:

(i) Develop a database to identify improper discharge activity by
Tax Map Key-(TMK). The database shall include information
about each suspected improper discharge, the Permittee’s
investigation of that discharge, follow-up activities, and the
resolution of each discharge;

(ii) TImplement a program to facilitate public reporting of illicit
discharges (i.e., environmenta! hotline and/ot website for
repotting); and

(iii) Develop and implement a response plan to be consistent with
the requirements in this permit.
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Enforcement. The Permittee shall ensure compliance with local
ordinances and pursue enforcement actions against property owners
with illegal drain connections and persons illegally discharging
pollutants to its MS4, .

Prevent and Respond to Spills to the DOT-HWYS MS4. The
Permittee shall develop a program to prevent, respond to, contain,
and clean up all wastewater and other spills that may enter into their
MS4 from any source (including private laterals and failing
cesspools). This program shall be included in the SWMPP within
one (1) year of the effective date of this permit. Spill response
teams, which may consist of local, state, and/or federal agencies,
shall prevent entry of spills into the DOT-HWYS MS4 and
contamination of surface water, ground water, and soil to the MEP.

The Permittee shall coordinate spill prevention, containment, and
response activities throughout all appropriate departments,
programs, and agencies to ensure maximum water quality protection
at all times.

The Permittee shall develop and implement a procedure whereby
DOH is notified of all wastewater spills or overflows from private
laterals and failing septic systems into their MS4. The Permittee
shall prevent, respond to, contain, and clean up wastewater from ary

. such notification.

Facilitate Disposal of Used Oil and Toxic Materials. The Permittee
shall implement or continue to implement a program(s) to facilitate
the proper management and disposal or recycling of used oil, vehicle
fluids, toxic materials, and other household hazardous wastes. Such
a program shall include educational activities, public information
activities, and identification of collection sites or methods. The
program(s) shall be implemented within one (1) year of the effective
date of the permit.

Tracking - The Permittee shall maintain a database of illicit
connections, illegal discharges, and spills that tracks the type of
discharge, responsible party, DOT-HWYS response, and resolution
of the discharge to the MS4.

Training - The Permittee shall develop and provide training within
one (1) year of the effective date of this permit, and annually
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thereafler, to staff on identifying and eliminating illicit connections,
illegal discharges, and spills to the MS4. This training shall be
specific to DOT-HWYS activities, policies, and procedures.

Construction Site Runoff Control

(D

2

Plan Review and Approval - The Permittee shall:

(a) Not allow construction to commence on any contract, in-house, or
encroachment (3" party) permit project unless and until it has
verified that the project has received from DOH a Notice of General
Permit Coverage (NGPC) under HAR, Chapter 11-55, Appendix C,
NPDES General Permit Authorizing the Discharge of Storm Water
Associated with Construction Activity (General Construction
Activity Storm Water permit) (unless the preject will disturb less
than one (1) acre of land) and satisfied any other applicable
requirements of the NPDES permit program (i.e., an individual
NPDES permit);

(b) -Ensure that, prior to issuing a connection or discharge permit
requiring coverage under the General Construction Activity Storm
Water permit and/or any other applicable requirements of the
NPDES permit program, the project operator has provided proof of
filing a Notice of Intent (NOT) or NPDES application for permit
coverage and that a Construction BMPs Plan has been prepared; and

(¢) Review the applicable Site-Specific BMP Plan to verify that it fully
meets all requirements of DOT-HWYS® Standard Specifications
and/or Special Provisions (S8SPs), the General Construction Activity
Storm Water permit, and any other requirements under the NPDES
permit program, as applicable.

Within 180 days of the effective date of this permit, the Permittee shall
develop and submit for approval a checklist that its reviewers shall use in
evaluating the BMP Plans pursuant to this paragraph. Copies of this
checklist shall be provided to applicants for encroachment permits and to
contractors for their use in developing construction SWPPPs for
DOT-HWYS-contracted construction projects.

Standard Specifications and/or Special Provision Revision - The Permittee
shall revise its SSPs to require use of the current edition of the City’s
“Best Management Practices Manual for Construction Sites in Honolulu,”
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(City BMP Manual) and the City’s “Rules for Soil Erosion Standards and
Guidelines,” on all contract, in-house, and permit construction projects in
Oshu. The Permittee shall incorporate these revised SSPs, either
explicitly or by reference, into its revised SWMPP.

Consiruction Site BMPs - The Permittee shall revise the listing and
description of Construction Activity BMPs in its SWMPP to include, ata
minimum, the BMPs as contained and described in the City BMP Manual.

Construction BMP Field Manual - Within 180 days of the effective date
of the permit, the Permittee shall develop and submit for approval a
Construction BMPs field manual describing various construction storm
water BMPs installation and maintenance procedures, including, at a
minimum, all BMPs listed in the Construction BMP Program Plan
component of the December 2003 SWMPP. The DOT-HWYS shall
continue to use the existing field checklist during the development of the
Construction BMPs field manual. After submittal, the DOT-HWYS shall
implement the Construction BMPs field manual. After approval, a copy
of this Construction BMPs field manual shall be provided to all
DOT-HWYS field staff involved in construction and/or erosion control
projects (contract, in-house [i.e., Maintenance Division] and/or
encroachment permit).

Training - The Permittee shall provide annual training on the Construction
BMPs Program Plan to all DOT-HWYS staff with construction storm
water responsibilities, including construction engineers, maintenance staff,
and plan reviewers. This training shall be specific to DOT-HWYS
activities (including the proper installation and maintenance of approved
BMPs), policies, and procedures.

Initial Construction Inspections - Prior to the initiation of
ground-disturbing activities at any site, except for activities associated
with the installation of BMPs at a site, an engineer or qualified inspector
employed or retained by the Permittee who reviews and becomes familiar
with the BMPs Plan, shall inspect the site to document whether the BMPs
required by the BMPs Plan have been installed correctly and in the correct
locations prior to the commencement of ground-disturbing activity.

Inspections and Enforcement - The Permittee shall revise its SWMPP to
specify mandatory minimum project inspection and enforcement
requirements for DOT-HWYS inspectors at all construction sites as
follows:
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In addition to inspections required by the General Construction
Activity Storm Water permit, and as otherwise required under the
NPDES permit program, all in-house and contract construction
projects shall be inspected at least monthly by a qualified
construction inspector who is independent (i.e., not involved in the
day-to-day planning, design, or implementation) of the construction
projects to be inspected. The Permittee may use more than

one (1) qualified construction inspector for these inspections. The
Permittee shall develop and implement a standard inspection form
and reporting procedures for use in these inspections. The
inspection form shall include, at a minimum, a checklist for the
proper installation of BMPs specified in the BMP plan, The
reporting procedures shall include, at a minimum, notification of any
deficiencies to the DOH, The Permittee shall further develop and
implement written procedures for appropriate corrective actions and
follow-up inspections when an inspected project is not in full
compliance with the NPDES permit, the General Construction
Activity Storm Water permit, or any other applicable requirements
under the NPDES permit program, These enforcement procedures
shall be submitted to DOH for review and acceptance within

one (1) year of the effective date of this permit.

All encroachment permit construction projects shall be inspected at
least once annually or once during the life of the project, whichever
comes first, by a qualified construction inspector who is independent
(i.e., not involved in the day-to-day planning, design, or
implementation) of the construction projects to be inspected, The
Permittee may use more than one (1) qualified construction inspector
for these inspections. The Permittee shall develop and implement a
standard inspection form and reporting procedures for use in these
inspections. The inspection form shall include, at a minimum, a
checklist for the proper installation of BMPs specified in the BMPs
Plan. The reporting procedures shall include, at a minimum,
notification of any deficiencies to the DOH. The Permittee shail
further develop and implement written procedures for appropriate
corrective actions and follow-up inspections when an inspected
project is not in full compliance with the NPDES permit or the
General Construction Activity Storm Water permit. These
enforcement procedures shall be submitted to DOH for review and
acceptance within one (1) year of the effective date of this permit.

Final Permit
February 28, 2006



PARTD
PERMIT NO. HI §000001
PAGE 14 of 30

Post-Construction Storm Water Management in New Development and
Redevelopment

0

@
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Develop design criteria - Within one (1) year of the effective date of this
permit, the Permittee shall develop, submit, and implement a Post
Construction BMP Manual with specific criteria establishing when
permanent post-construction BMPs must be included in project design to
address storm water impacts and pollutants of concern. These criteria
shall take into consideration, among other things, potential water quality
impacts anticipated from the permanent post-construction conditions.
Permanent post-construction BMPs to be considered shall include those
designed to treat storm water runoff and other structural type devices.

Project Design Review - The Permittee shall not advertise any
construction project nor award any construction contract unless and until
the project design has been reviewed to ensure that appropriate permanent
post-construction BMPs have been included in the projeot design and are
included in the bid package. No project shall proceed without the
inclusion of appropriate permanent post-construction BMPs unless there is
specific documentation derhonstrating that such post-construction BMPs
are not practicable. Project documents for projects that will include
installation of permanent post-construction BMPs shall also include
appropriate requirements for their future continued maintenance.

SWMPP Revisions -The Permittee shall revise its SWMPP as applicable
to: -

(a) Require installation and appropriate maintenance of permanent
post-construction BMPs, where applicable, on all New Development
and Significant Redevelopment projects that the Permittee
undertakes as well as for similar encroachment permit projects
located within the Permittee’s rights-of-way.

(b) Add the following additional permanent post-construction BMPs to
the current list in Section 3 of the New Development and Significant
Redevelopment BMP Program Plan, Section VIILM. of the
SWMPP, dated December 2003: infiltration basins, infiltration -
trenches, media filters, Continuous Deflective Separation (CDS)
units, and other similar technologies.

BMP, Operation and Maintenance, and Inspection Database - Within
two (2) years of the effective date of this permit, the Permittee shall
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develop and implement a system to compile a database of
post-construction BMPs and the frequency of maintenance and inspection
of the BMPs. The database shall include both public and private activities
or projects which initially discharge into the Petmittee’s MS4 and shall
begin in the plan review stage with a database or geographic information
system (GIS). Within the permit renewal application, the Permittee shall
provide the plan to map the post-construction BMPs on the GIS. In
addition to the standard information collected for all projects (e.g., project
name, owner, location, start/end date, efc.), the database shall also include,
at a minimum:

8  Type and number of Source Control BMPs

®»  Type and number of Treatment Control BMPs

m  Latitude/Longitude coordinates of controls using Global Positioning
Systems (GPS) and NAD83 Datum

®  Photographs of controls

8  Operation and maintenance requirements, including frequency

®  Frequency of inspections

Retrofit Feasibility Study - The Permittee shall complete a feasibility study
to retrofit the existing MS4 discharging to receiving waters listed pursuant
to Section 303(d) of the Act for either sediment, siltation, turbidity, and/or
trash. The retrofits may include water quality BMPs to meet State Water
Quality Standards. A detailed scope of the feasibility study shall be
submitted to DOH within one (1) year of the effective date of this permit,
A final feasibility study shall be submitted to DOH within three (3) years
of the effective date of this permit.

Education and T?ai‘r\{ing

(a) Project Proponents. Within one (1) year of the effective date of this
permit, the Permittee shall provide education and outreach material
for those parties who apply for DOT permit (i.e., developers,
engineers, architects, consultants, construction contractors,
excavators, and property owners) on the selection, design,
installation, operation and maintenance of storm water treatment
controls. The outreach material may include a simplified flowchart
for thresholds triggering permits and requirements, a list of required
permits, implementing agencies, fees, overviews, timelines and a
brief discussion of potential environmental impacts associated with
storm water runoff,
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The Permittee shall provide annual training to all DOT-HWYS staff
with project design and construction storm water respongibilities,
including design engineers, construction engineers, and plan review
staff, specific to DOT-HWYS activities, policies, and procedures
and shall include training on the DOT-HWYS Post Construction
BMP Manual,

f.  Pollution Prevention/Good Housekeeping

(1) Debris Control BMPs Program Plan

(a)

®)

Inspection/Maintenance Schedule - The Permittee shall revise its
SWMPP to include procedures and a schedule for inspections of:

(i All state highways on Oahu for the purpose of identifying if
sweeping of roadways, shoulders, and/or medians is needed,
and

(if) All state highway storm drainage system catch basins, gutters
and open ditches, trenches, and storm drains on Oahu for the
purpose of identifying if cleaning of such structures is needed.

In both cases, the need for sweeping and/or structure cleaning shall
be determined based upon material accumulation rates and potential
threat of discharge to State waters that may have an effect on water
quality in addition to other criteria. The schedule shall provide that
each highway mile and storm drainage feature is inspected at least
once annually, The adopted procedures shall provide for the
identification of highway segments and their associated storm
drainage features that may require more frequent sweeping and/or
structure cleaning based upon material accumulation rates and
potential threat of discharge to State waters that may have an effect

-on water quality. The procedures shall establish debris accumulation

thresholds above which sweeping and/or structure cleaning must
occur. The priority-based schedule shall be submitted within
one (1) year of the effective date of this permit.

Storm Drain Mapping - Within 180 days of the effective date of the
permit, the Permittee shall submit to DOH a schedule for completing
the mapping by the end of the permit term. The Permittee shall
complete mapping of its MS4 including outfalls, storm drain pipes,
open channels, storm drainage features, and facilities.
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Asset Management System - The Permittee shall develop and
implement a comprehensive asset management system of the Oahu
District’s storm drain system and related appurtenances including
maintenance equipment, to ensure appropriate debris removal and
system maintenance. The asset management system shall, at a
minimum, include identification of the number and location of all
drain inlets and outfalls. The Permittee shall use this asset
management system to establish priorities and to schedule and track
efforts of appropriate system maintenance and debris removal
program activities such as street sweeping, catch basin cleaning, and
green waste and accumulated soil removal. The asset management
system shall include justification of its priotities on the basis of
potential impacts to water quality, The asset management system
shall be completed within two (2) years of the effective date of this
permit, included in the SWMPP, and implemented upon submittal,

Storm Drain Placards - The Permittee shall revise its SWMPP to
develop procedures and a schedule to install and maintain storm
drain placards. Priority shall be given to the Permittee’s highways in
industrial and commercial areas and areas with pedestrian traffic.
The Permittee shall develop a system to track placement of placards
and procedures for maintenance staff to inspect placards during
routine maintenance activities,

(2) Chemical Applications BMPs Program Plan

®

(b)

Training - The Permittee shall develop and implement a specific
training program for all potential appliers (bulk and hand-held) of
fertilizers, pesticides, and herbicides in the proper application of
these substances. The Permittee shall not permit the application of
fertilizers, pesticides, or herbicides unless the applier has first
received this training.

Implement appropriate requirements for pesticide, herbicide, and
JSertilizer applications. The Permittee shall revise its SWMPP and
implement BMPs to reduce the contribution of poliutants associated
with the application, storage, and disposal of pesticides, herbicides,
and fertilizers from municipal areas and activities to its MS4 within
one (1) year of the effective date of this permit. Municipal areas and
activities include, at a minimum, municipal facilities, public
right-of-ways, and landscaped areas.
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Such BMPs shall include, at a minimum: (1) educational activities,
permits, certifications and other measures for municipal applicators;
(2) integrated pest management measures that rely on non-chemical
solutions; (3) the use of native vegetation; (4) chemical application,
as needed; and (5) the collection and proper disposal of unused
pesticides, herbicides, and fertilizess.

The Permittee shall ensure that their employees or contractors or
employees of contractors applying registered pesticides, herbicides,
and fertilizers shall work under the direction of a certified applicator,
follow the pesticide label, and comply with the State requirements.
All Permittee employees or contractors applying pesticides,
herbicides or fertilizers shall receive training on the BMPs annually.

(3) Erosion Control BMI‘°s Program Plan
(a) The Permittee shall revise its SWMPP to:

(i) Include water quality impacts as a priority in selecting projects -
for permanent erosion control improvements, ensuring that
erosional areas with the potential for significant water quality
impact, but with limited public safety concerns, are also
considered a high priority for remediation. Identification of
erosional areas with the potential for significant water quality
impact shall include areas where there is evidence of rilling,
gullying, and/or other evidence of significant sediment
transport, and areas in close proximity to receiving waters
listed pursuant to Section 303(d) of the Act as impaired for
cither sediment, siltation and/or turbidity. The Permittee shall
include procedures to identify and implement erosion control
projects based on water quality concerns. .

(ii) Require the implementation of tempotary erosion control
measures (¢.g., erosion control blankets and/or fabrics, gravel
bag placement and silt fencing/fiber rolls) on erosional areas
with the potential for significant water quality impact if a
permanent solution is not immediately possible.
Notwithstanding any other implementation provisions, the
revised SWMPP shall require the implementation of such
erosion control measures on the {0 highest priority sites or a
maximum of $1.5 million spent on the highest priority sites
within two (2) years of submittal of the revised SWMPP,
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(iii) Modify the list of approved Erosion and Sediment Control
BMPs to inciude, at a minimum, at least all of those contained
in the City BMP Manual. The revised SWMPP shall also
provide for the implementation of alternative Erosion and
Sediment Control BMPs, where appropriate.

(iv) The Permittee shall develop and implement a program to
prevent erosion at its storm drain system outlets. The
Permittee shall install velocity dissipators or other BMPs to
reduce crosion at these locations,

Within one (1) year of the effective date of the permit, the Permittee
shall submit a list of projects and implementation schedule for
permanent erosion control improvements as described in
D.1.£.(3)(a)(i) to DOH.

(4) Maintenance Facilities BMPs Program Plan

(a)

(b)

Baseyard Plans - For each maintenance baseyard located on Oahu,
the Permittee shall develop and implement a site-specific Storm
Water Pollution Control Plan (SWPCP) that includes, among other
things, a detailed site plan, site description, facility layout,
description of potential pollutant sources, site-specific BMPs,
inspection procedures, and spill cleanup procedures. An individual
at each facility (¢.g., yard foreman) shall be charged with ensuring
implementation of the SWPCP. This individual shall be trained to
conduct inspections and identify areas for BMPs improvement. To
ensure consistency and provide assistance and oversight, the
Permittee shall identify an individual, also trained to conduct
inspections and identify areas for BMPs improvement and
independent of any specific baseyard, who shall conduct inspections
of all six (6) baseyards at least quarterly. The Permittee shall submit
the site-specific SWPCP for each maintenance baseyard wnthm

180 days of the effective date of this permit.

Dewatering Facility - The Permittee shall identify and construct, if
necessary, a dewatering facility for dewatering and disposal of

debris removed from its MS4. DOT-HWYS shall submit a plan for .
how it will address dewatering wastes to DOH within one (1) year of
the effective date of the permit.

Final Permit
February 28, 2006



©

@

(a)

PARTD
PERMIT NO. HI 5000001
PAGE 20 of 30

Maintenance BMPs - The Permittee shall develop and implement a
written set of maintenance BMPs for routine and emergency
in-house activities within 90 days of the effective date of this permit.
Activity specific BMPs shall be organized as a manual and be
created in a format that facilitates its use by field staff (i.e., field
friendly). It shall be distributed to all field staff and shall
complement the overall goals of the SWMPP.

Training - The Permittee shall develop and implement a formal
storin water awareness training program for Oahu District

" Maintenance supervisors and staff that identifies potential sources of

pollution, general BMPs that can be used to reduce and/or eliminate
such sources, and specific BMPs for their facilities and activities.
The trammg shall incorporate components of the public education
campaign being implemented by the City and educate staff that they
serve a role in protecting water quality. Maintenance supervisors
and staff shall be made aware of the NPDES permit, the overall
SWMPP, the SWPCP for their baseyard, and the applicable BMPs
Program(s). The training shall be developed and submitted to DOH
for review and acceptance within two (2) years of the effective date
of this permit. Permittee maintenance staff shall receive training
within three (3) years of the effective date of this permit, and
annually thereafter.

(5) Storm Water Pollution Control for Flood Control Projects

Pump Station - The Permittee shall implement the flood control
project activities described in the SWMPP, including monthly
inspection and maintenance of the Interstate H-1 Punahou Pump
Station.

Industrial and Commercial Activities Discharge Management Program

The Permittee shall develop and implement an industrial and commercial
discharge management program to reduce to the MEP the discharge of
poltutants from all industrial and commercial facilities and activities which
initially discharge into the Permittee’s MS4. At a minimum, the program shall
include:

(1) Inventory and Map of Industrial Facilities and Activities. The Permittee

shall update and submit, in electronic and paper format, the industrial
facilities and activities inventory (industrial inventory), sorted by TMK,
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and map of such facilities and activities discharging, directly ot indirectly,
to its MS4 within the 4® End-of-Year Report (also known as the permit
renewal application). The industrial inventory update may be based on the
following:

4+  Findings from follow-up investigations of the December 2000 Stormn
Water Questionnaire Survey of Parcels Adjacent to Highway
Rights-of-Way (Questionnaire Survey);

¢ Available information about parcel owners from the City and the
State; and/or .

¢+ Collection of new information obtained during field activities or
though other readily available intra-agency informational databases
(e.g., business licenses, pretreatment permits, sanitary sewer
hook-up permits).

The industrial inventory shall include the facility name, street address, -
TMK, nature of business or activity, Standard Industrial Classification
(SIC) code(s) that best reflect the facility product or service, principal
storm water contact, receiving State water, and whether a Notice of
General Permit Coverage (NGPC) under HAR, Chapter 11-55,

Appendix B, NPDES General Permit Authorizing the Discharge of Storm
Water Associated with Industrial Activities (General Industrial Storm
Water permit) or any other applicable NPDES permit has been obtained,
including a permit or file number and issuance date.

At a minimum, the industrial inventory shall include facilities and
activities such as:

4 Municipal Landfills (open and closed)

¢ Hazardous waste recovery, treatment, storage and disposal facilities

¢ Facilities subject to Section 313 of the Emergency Planning and

" Community Right-to-Know Act, 42 U.S.C. 11023

¢  Findings from follow-up investigations of the industrial facilities
identified in the Questionnaire Survey

¢ Facilities subject to General Industrial Storm Water permit coverage
or any other applicable NPDES permit coverage which are adjacent
to the DOT-HWYS right-of-way or discharge to the MS4

¢ And any other industrial facility that either the Permittee or DOH
determines is contributing a substantial pollutant loading to the
DOT-HWYS MS4,
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(2) Inventory and Map of Commercial Facilities and Activities. The

@)

Permittee shall update and submit, in electronic and paper format, the
commercial facilities and activities inventory (commercial inventory),
sorted by priority areas, and map of such facilities and activities :
discharging, directly or indirectly, to its MS4 within the permit renewal
application. The commercial inventory update may be based on the
following;:

- ¢ Findings from follow-up investigations of the Questionnaire Survey;
- 4 Available information about parcel owners from the City and the

State; and/or '

¢ Collection of new information obtained during field activities or
though other readily available intra-agency informational databases
(e.g., business licenses, pretreatment permits, sanitary sewer
hook-up permits), '

The commercial inventory shell include, by priority area, the facility
name, street address, TMK, nature of business or activity, SIC code(s) that
best reflect the facility product(s) or service(s), principal storm water
contact, and receiving State water. .

At a minimum, the commercial inventory shall include facilities and
activities such as:

¢  Findings from follow-up investigations of the commercial facilities
identified in the Questionnaire Survey

4 Retail Gasoline Qutlets

4+  Retail Automotive Services, including Repair Facilities

4 Restaurants -

¢ Any other commercial facility that either the Permittee or DOH

determines is contributing pollutants to the DOT-HWYS MS4 that
may cause or contribute to an exceedance of State water quality
standards.

Prioritized Areas for Industrial and Commercial Facility and Activity
Inspections. The Permittee shall continue to update the plan to designate
priority areas for industrial and comimercial facility and activity
inspections. The prioritized area plan should take into account the number
of industrial and commercial facilities in the area, the density of these
facilities, previous storm water violations in the area, and water quality
impairments in the area. The plan shall identify priority areas and seta
schedule for inspections within each area over the duration of this permit.
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The prioritized area plan shall be submitted to DOH within one (1) year of
the effective date of this permit.

Inspection of Industrial and Commercial Facilities and Activities

The industrial/commercial inspection program shall be submitted within
one (1) year of the effective date of this permit and updated as appropriate
to reflect the outcomes of the investigations discussed in the following
paragraphs.

(a) The Permittee shall complete follow-up investigations on all
industrial, commercial, and high-density residential parcels
discharging to its MS4 that are identified in the Questionnaire
Survey.

(b) The Permittee shall ensure that all industrial and commercial
facilities and activities identified in the industrial and commercial
inventories required under Parts D.1.g.(1) and D.1.g.(2) are
inspected according to the schedule below. Inspectors shall
determine compliance with local ordinances and the terms of this
permit. If DOH inspects a facility for compliance with the General
Industrial Storm Water permit coverage or any other applicable
NPDES permit, then the Permittee does not need to inspect the
facility that year.

All industrial facilities within a priority area shall be inspected in
accordance with the applicable portions of the “NPDES Compliance
Inspection Manual” (EPA 300-B-94-014), dated September 1994. The
Permittee shall send the inspection repori(s) to the DOH within

two (2) months of the inspection date. The Permittee shall also inspect
commercial facilities in the priority area to ensure compliance with local
ordinances and the terms of this permit. The Petmittee shall conduct, at a
minimum, the following number of industrial and commercial inspections
each year in the priority areas scheduled for inspection:

Permit Year Number of Inspections
1 20
2 30
3 40
4 60
Final Permit
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Permit Year Number of Inspections
5 80

If the Permittee inspects all industrial and/or commercial facilities in a
priority area before completing the minimum number of inspections that
year, the Permittee shall begin inspections in the next priority arca
scheduled for inspections, Each industrial facility that does not have
NPDES permit coverage under the NPDES permit program shall be
inspected at least twice every five (5) years, and each industrial facility
that does have such NPDES permit coverage is inspected at least once
every five (5) years. Commercial dischargers are to be ranked according
to relative risk of discharge of contaminated runoff to the DOT-HWYS
MS4. The highly ranked commercial facilities shall be inspected at least
once every five (5) years.

Inspections must consist of a review of implementation of BMPs for
compliance with local ordinances and this permit to assess potential
impacts to receiving waters. Inspections shall also assess potential
sources of pollutants to the DOT-HWYS MS4 and require controls to
prevent discharge of pollutants to the DOT-HWYS MS4.

Inspectors shall be trained to identify deficiencies, assess potential impacts
to receiving waters, and evaluate the appropriateness and effectiveness of
deployed BMPs and SWPCPs, if applicable.

The inspectors shall use an inspection checklist, or equivalent, and
photographs to document site conditions and BMP conditions.

Records of all inspections shall be maintained for a minimum of
five (5) years, or as otherwise indicated.

Enforcement Policy for Industrial Facilities and Activities. The Permittee
shall develop and submit an enforcement policy that shall go into effect
when it has been documented that an industrial or commercial facility has
failed to comply with local ordinances and/or terms of this permit; This
policy shall be submitted to DOH for review and acceptance within 180
days of the effective date of this permit, The policy shall be part of the
overall escalating enforcement policy and must consist of the following:

¢ Issuance of written documentation to a facility representative within
two (2) weeks of storm water deficiencies identified during

Final Permit
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inspection, Documentation must include copies of all field notes,
correspondence, photographs, and sampling results if applicable.
¢ Atimeline for correction of the deficiencies.
¢ Provisions for re-inspection and potential enforcement actions, if
necessary,

In the event the Permittee has exhausted all available sanctions and cannot
bring a facility or activity into compliance with local ordinances and this

*permit, or otherwise deems the facility or activity an immediate and

significant threat to water quality, the Permittee shall provide oral
notification to DOH within one (1) week of such determination, Oral
notification shall be followed by a copy of all inspection checklists, notes,
photographs, and related correspondence within two (2) weeks of the
determination. In instances where an inspector identifies a facility that has
not applied for the General Industrial Storm Water permit coverage ot any
other applicable NPDES permit, the Permittee shall provide oral
notification to DOH within one (1) week of such determination. Such oral
notification shall be followed by written notification within two (2) weeks
of the determination.

Training. The Permittee shall develop and provide training to staff on
how to conduct industrial and commercial inspections, the types of
facilities covered by the General Industrial Storm Water permit coverage
or any other applicable NPDES permit, components in a SWPCP for
industria) facilities, BMPs and source control measures for industrial and
commercial facilities, and inspection and enforcement techniques. This
training shall be specific to DOT-HWYS activities, policies, and
procedures. The training shall be developed and submitted to DOH for
review and acceptance within 90 days of the effective date of this permit.
Permittee inspectors shall receive training within 180 days of the effective
date of this permit, and annually thereafter,

Revise the SWMPP, as necessary, if any discharge limitation or water quality
standard established in HAR, Section 11-54-4 is exceeded. The revisions shall
include BMPs and/or other measures to reduce the amount of pollutants found to be
in exceedance from entering State Waters.

Properly address all modifications, concerns, requests, and/or comments to the
satisfaction of the DOH and/or EPA, '

SWMPP Modifications. The storm water pollution control activities described
in the SWMPP may need to be modified, revised, or amended from time to time
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over the life of the permit to respond to changed conditions and to incorporate
more effective approaches to pollutant control. Minor changes may be
proposed by the Permittee or requested by the the Director of Health (Director)
or the Reglonal Administrator of the EPA. Proposed changes that imply a
major reduction in the overall scope and/or level of effort of the SWMPP must
be made for cause and in compliance with 40 CFR §122.62 and Part [24. A
written report shall be submitted to the Director for approval at least 30 days
prior to the initiation date of the major modification, The Permittee shall report
and justify all other modifications made to the SWMPP in the End-of-Year
Report for the year in which the modification was made.”

System Modifications include any planned physical alterations or additions to
the permitted MS4 and any existing outfalls newly identified over the term of
the permit. Alf alterations and/or additions to the DOT-HWYS MS4 shall be
indicated in the End-of-Year Report. Major alterations and/or additions shall be
identified by letter within 30 days of the completion of the alteration and/or
addition.
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E. MONITORING REQUIREMENTS
I.  Annual Monitoring Plan

a.  The Permittee shall submit the Annual Monitoring Plan to the Director by
June 1st of each year for review and approval. The Annual Monitoring Plan
shall be implemented over the coming fiscal year.

b.  The plan shall, at a minimum, include the following items:

(1) Written narrative of the proposed monitoring plan’s objectives and
description of activities;
(2) Written documentation of the following:
(a) Type, frequency, and location of data gathered on levels of
pollutants in non-stormwater discharges to the MS4;
(b) Characteristics (timing, duration, intensity, total rainfall) of the
storm event(s); .
(c¢) Parameters for measured pollutant loads; and
(d) Range of discharge volumes to be monitored, as well as the timing,
frequency, and duration at which they are identified;
(3) Written documentation of the analytical methods to be used;
(4) Written documentation of the Quality Assurance/Quality Control
procedures to be used; and
(5) Estimated budget to be implemented over the coming fiscal year.

2.  Als Wai Canal, Kawa Stream, and Waimanalo Stream WLA

Working jointly with the City, the Permittee shall propose an implementation and
monitoring plan for the existing Ala Wai Canal, Kawa Stream, and Waimanalo
Stream WLA. The implementation plan shall identify specific DOT-HWYS activities
targeted to reducing total nitrogen and total phosphorus discharges in each watershed
as necessary to comply with the WLAs. The monitoring plan shall specify the water
quality monitoring and activity tracking necessary to demonstrate efforts to comply
with the urban source WLAs assigned to both the Permittee and City. The Permittee
shall submit these plans to DOH within one (1) year, of the effective date of this
permit.

3. Other WLAs
As additional WLAs are adopted by DOH that identify the Permittee as a source, the
Permittee shall develop implementation and monitoring plans for a minimum of

one (1) additional WLA per year within one (1) year of the adoption date.
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F. REPORTING REQUIREMENTS
1. Mid-Year and End-of-Year Reports,

a.  The Permittee shall submit the Mid-Year Report by March 31st of each year,
which shall cover the six (6) month period beginning on July Ist and ending on
December 31st. The Permittee shall submit the End-of-Year Report by
October 31st of each year, which shall cover the past fiscal year.

b.  The Permittee shall revise its SWMPP to include a description of reporting
procedures and activities, including schedules and proposed content of reports
such that, at a minimum, the following is reported for each storm water program
component in each report:

(1) Reguirements - Describe what the Permittee was required to do (describe
status of compliance with conditions of this permit and other
commitments set forth in the SWMPP).

(2) Past Activities - Describe activities over the reporting period in
comparison to the requirements, including, where applicable, progress
accomplished toward meeting specific measurable goals, standards and
milestones or other specific performance requirements. When
requirements were not fully met, include a detailed explanation as to why
the Permittee did not meet its commitments for the reporting period. Also
describe an assessment of the SWMPP, including progress towards
implementing each of the SWMPP program components.

(3) Future Activities - Describe planned activities, including, where

: applicable, specific activities to be undertaken during the next reporting
period toward accomplishing specific measurable goals, standards and
-milestones or other specific performance requirements.

(4) Resources - Report on the status of the Permittee’s resource base for
implementing this NPDES permit during the applicable reporting petiod
and an estimate of the resources over and above those required in the
current reporting period that will be required in the next reporting period.

¢.  Modifications. In each report, the Permittee shall describe any modifications
made to the SWMPP and implementation schedule during the past year,
including justifications. The Permittee shall also describe major modifications
made to the Permittee’s MS4, including, but not limited to, addition and
reioval of outfalls, drainage lines, and treatment facilities.
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Program Effectiveness Reporting. Within one (1) year of the effective date of
the permit, the Permittee shall submit to DOH a written strategy for determining
effectiveness of its SWMPP. The strategy shall include water quality
monitoring efforts’as well as program implementation information and other
indicators. The Permittee shall include an assessment of program effectiveness
and identification of water quality improvements or degradation beginning with
the second End-of-Year Report.

2.  Annual Monitoring Report

a.

The Permittee shall submit the Annual Monitoring Report by October 31t of
each year, The Annual Monitoring Report shall cover the past fiscal year.

The monitoring report shall at a minimum, include the following items: -

(1) Written narrative of the past fiscal year’s activities, including a description
of objectives, activities, and coordination with other agencies.

(2) . Data gathered on levels of pollutants in non-storm water discharges to the
DOT-HWYS MS4; and '

(3) Using rainfall data collected by the Permittee and other agencies, the
Permittee shall relate rainfall events, measured pollutant loads, and .
discharge volumes from the watershed and other watersheds that may be
identified from time to time by the Director or Permittee.

3. Memorandum of Understanding (MOU)

- 8.

Roles and Responsibilities of DOT-HWYS

DOT-HWYS shall continue to maintain and comply with the “Memorandum of
Understanding Between the Department of Transportation Highways Division,
State of Hawaii, and the Department of Environmental Services and the
Department of Facility Maintenance, City and County of Honolulu,” signed by
the Department of Environmental Services on December 19, 2001; by the
Department of Facility Maintenance on December 27, 2001; and the State
Department of Transportation, Highways Division on February 1, 2002,
Amendments to the MOU, if any, shall be summarized in the End-of-Year
Report. : .

Legal Authority of DOT-HWYS

DOT-HWYS shall continue to maintain and comply with the “Memorandum of
Understanding (MOU) Between Department of Transportation, State of Hawaii,
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and Department of Health, State of Hawaii” which was executed on

July 8, 1999, because 40 CFR 122.26(d)(2)(i) requires that DOT-HWYS obtain
the legal authority to control the discharge of pollutants to its storm sewer
system. Amendments to the MOU, if any, shall be summarized in the
End-of-Year Report.

Final Permit S000001,FNL
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AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Clean Water Act, as amended, (33 U.S.C. 1251
et. seq.; the “Act”); Hawaii Revised Statutes, Chapter 342D; and Hawaii Administrative Rules
(HAR), Department of Health (DOH), State of Hawaii, Chapters 11-54 and 11-55;

STATE OF HAWAI
DEPARTMENT OF TRANSPORTATION
AIRPORTS DIVISION
(PERMITTEE)

is authorized to discharge storm water runoff and certain non-storm water discharges as
identified in Part B.2 of this permit from the Department of Transportation (DOT), Airports
Division’s (DOT-AIR) Small Municipal Separate Storm Sewer System (Small MS4) at the
Honolulu International Airport (HNL), and additional storm sewer outfalls that may be identified
from time to time by the Permittee,

into Manuwai Canal, Kaloaloa Canal, Mamala Bay, Keehi Lagoon, and the Reef Runway Marine
Pond adjacent to the HNL, Island of Oahu, '

in accordance with the general requirements, discharge monitoring requirements, and other
conditions set forth herein, and in the attached DOH “Standard NPDES Permit Conditions,”

dated December 30, 2005.

All references to Title 40 of the Code of Federal Regulations (CFR) are to regulations that
are in effect on July 1, 2004, except as otherwise specified. Unless otherwise specified herein,
all terms are defined as provided in the applicable regulations in Title 40 of the CFR.

This permit will become effective on January 19, 2007.

This permit and the authorization to discharge will expire at midnight, June 1, 2011.

Signed this 19" day of January, 2007.

s, /(o

(for) Director of Health

Final Permit
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A. GENERAL REQUIREMENTS

" The Permittee shall:

1.

5.

Comply with all materials submitted in and with the following:

a.  Reapplication (consisting of the Fiscal Year 2004-2005 Annual Report and the
Signatory and Certification Statement to NPDES Permit Applications, dated
September 26, 2005, for coverage under an NPDES permit for the HNL
Small MS4) received on October 6, 2005, by DOT memo (AIR-OME 05.195),
dated September 29, 2005; and

b.  The DOT-AIR revision to Section 3 of the End-of-Year Report, dated
April 6, 2006 (AIR-E 06.0003), received on April 17, 2006.

Retain a copy of this permit and all other related materials and the Storm Water
Mahagement Program (SWMP), with all subsequent revisions, at the DOT-AIR, HNL
office.

Ensure that anyone working under this permit complies with the terms and conditions

.of this permit.

Include the permit number, HI S000005, and the following certification with all
information required under this permit:

“I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the information submitted. Based on my inquiry of the person or persons
who manage the system, or those persons directly responsible for gathering
the information, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. 1 am aware that there are
significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.”

Submit all information required under this permit to the following addresses:

i.  Director of Health
Clean Water Branch
Environmental Management Division
Department of Health
P.O. Box 3378
Honolulu, HI 96801-3378
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Regional Administrator

U.S. Environmental Protection Agency, Region 9
Attention:. WTR-7; NPDES/DMR

75 Hawthorne Street

San Francisco, CA 94105-3901
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‘B. DISCHARGE LIMITATIONS

L.

The Permittee shall effectively prohibit non-storm water discharges through its
separate storm sewer system into State Waters. NPDES permitted discharges and
non-storm water discharges identified in Part B.2 of this permit are exempt from this
prohibition.

The following non-storm water discharges may be discharged into the Permittee’s
separate storm sewer system without an NPDES permit provided that the Permittee
determines that such discharges will not contain pollutants in amounts that will cause
or contribute to a violation of an applicable water quality standard and the SWMP
shall “identify and ensure the implementation of appropriate pollution prevention
measures for the non-storm water component(s) of the discharge.”

B

me a6

e @

LB oRETR

» o

Water line flushing;

Landscape irrigation and irrigation water, excluding run-off from commercial
agriculture;

Diverted stream flows;

Rising ground waters;,

Uncontaminated ground water infiltration (as defined in 40 CFR §35. 2005(20));
Uncontaminated pumped ground water, not including constructmn related
dewatering activities;

Discharges from potable water sources, including emergency eye wash basms
and showers, drinking fountains, and foundation drains;

Air conditioning condensate;

Springs;

- Water from crawl space pumps, including dxscharge from buildings with

basements, and crawl space pumps.used by utility companies to dewater utility
manholes and other maintenance and operating substructure facilities, and
footing drains;

Lawn watering runoff;,

Water from individual residential car washing;

Water from charity car washes;

Flows from riparian habitats and wetlands;

Dechlorinated swimming pool discharges;

Exterior building wash water (water only);

Residual street wash water (water only), including wash water from sxdewalks
plazas, and driveways, but excluding parking lots;

Discharges or flows from fire fighting activities; and

Water from the Japanese, Chinese, and Hawaiian garden water features located
within the International Terminal Complex, not including any water feature
cleaning effluent.
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The Permittee may also develop a list of other similar occasional incidental non-
storm water discharges (e.g. non-commercial or charity car washes, etc.) that will not
be addressed as illicit discharges. These non-storm water discharges must not be
reasonably expected (based on information available to the Permittee) to be
significant sources of pollutants to the Small MS4, because of either the nature of the -
discharges or conditions the Permittee has established for allowing these discharges
to the Small MS4 (e.g., a charity car wash with appropriate controls on frequency,
proximity to sensitive waterbodies, Best Management Practices (BMPs) on the wash
water, etc.). The Permittee shall document in the storm water management program
any local controls or conditions placed on the discharges, and include a provision
prohibiting any individual non-storm water discharge that is determined to be
contributing pollutants to the Small MS4.

The discharge of pollutants from storm water runoff from areas of industrial activity
shall be reduced using the “best available technology economically achievable
(BAT)” and the “best conventional pollution control technology (BCT)” standards
as required by HAR, Chapter 11-55, Section 11-55-15(b)(1) and 40 CFR §125.3.

The discharge of pollutants from all other areas of the Permittee’s facility shall be
reduced to the “maximum extent practicable (MEP)” as required by the Act
Section 402(p)(3)(iii) and 40 CFR §122.26(d)(2)(iv).
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C. RECEIVING WATER LIMITATIONS

1.

(93]

The discharge shall comply with the basic water quality criteria which states:

“All waters shall be free of substances attributable to domestic, industrial, or other
controllable sources of pollutants, including:

(1) Materials that will settle to form objectionable sludge or bottom deposits;

(2) Floating debris, oil, grease, scum, or other floating materials;

(3) Substances in amounts sufficient to produce taste in the water or detectable
off-flavor in the flesh of fish, or in amounts sufficient to produce objectionable
color, turbidity or other conditions in receiving waters;

(4) High or low temperatures; biocides; pathogenic organisms; toxic, radioactive,
corrosive, or other deleterious substances at levels or in combinations sufficient
to be toxic or harmful to human, animal, plant, or aquatic life, or in amounts
sufficient to interfere with any beneficial use of the water;

(5) Substances or conditions or combinations thereof in concentrations which
produce undesirable aquatic life; and :

(6) Soil particles resulting from erosion on land involved in earthwork, such as the
construction of public works; highways; subdivisions; recreational, commercial,’
or industrial developments; or the cultivation and management of agricultural
lands.”

The discharge shall not cause or contribute to a violation of any of the applicable
beneficial uses or water quality objectives contained in HAR, Chapter 11-54, titled
“Water Quality Standards.”

The Permittee shall timely inspect the receiving state waters, effluent, and control
measures and BMPs to detect violations of and conditions which may cause
violations of the basic water quality criteria as specified in HAR, Chapter 11-54,
Section 11-54-4. (e.g., the Permittee shall look at effluent and receiving state waters
for turbidity, color, floating oil and grease, floating debris and scum, materials that
will settle, substances that will produce taste in the water or detectable off-flavor in
fish, and inspect for items that may be toxic or harmful to human or other life.)

The Permittee shall immediately take action to stop, reduce, or modify the discharge
of pollutants as needed to stop or prevent a violation of the basic water quality criteria
as specified in HAR, Chapter 11-54, Section 11-54-4.
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D. STORM WATER MANAGEMENT PROGRAM (SWMP)

The Permittee shall:

"L

Continue to implement, update, and enforce the Storm Water Management Program
(SWMP) designed to address the requirements of this permit and limit, to the MEP,
the discharge of pollutants to and from its Small MS4 to protect water quality and to
satisfy the appropriate water quality requirements of the Act. The SWMP shall be
updated and modified per the requirements of this permit and shall be submitted to
DOH and EPA within one (1) year from the effective date of this permit, or as
otherwise specified, and shall fully implement the SWMP upon submittal to DOH
and EPA. The Permittee shall continue to implement the existing SWMP until
submittal of the revision. The SWMP and any of its revisions, additions, or
modifications are enforceable components of this permit.

The SWMP shall include the following information for each of the SWMP
components described in Part D.1.a. - D.1.h. below:

*  The BMPs, plus underlying rationale, that shall be implemented for each of the
* program components,

*  .The measurable standards and milestones for each of the BMPs, plus underlying
rationale, including interim measures to aid in determining level of effort and
effectiveness of each program component.

*  The name or position title and affiliation of the person or persons responsible
for implementation or coordination of each program component.

. Monitofing to determine effectiveness of Wasteload Allocation (WLA) controls
and of the overall storm water program.

a.  Public Education and Outreach

The Permittee shall continue to implement an annual education program for the
following Targeted Groups and General Public. The SWMP shall include a
written public education plan for how the Permittee will reach all targeted
audiences and implement the permit requirements described below.
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(1) Targeted Groups. The Permittee shall address the following targeted
groups in the public education plan, and shall describe outreach activities
and anticipated frequencies that each activity will be conducted over the
permit term:

®  DOT-AIR employees

8  DOT-AIR consultants

®  DOT-AIR tenants not meeting the definition of industrial activities
under 40 CFR §122.26(b)(14)

®  DOT-AIR tenants (industrial facilities) covered by the NPDES
permit program

®  Construction Contractors on DOT-AIR property

= Any other source that the Permittee determines may contnbute a
significant pollutant load to its Small MS4

(2) General Public. The Permittee shall include in the public.education plan
the following activities, with anticipated frequencies that each actmty will
be conducted over the permit term:

®  Public Service Announcements (PSAs) .

®  Distribution of brochures or fact sheets and alternative information
sources with the telephone numbers to use to report illegal .
discharges to the DOT-AIR Small MS4 (e. 8 posters, magnets,
stickers, etc.).

®  Participation in special events (e.g., storm drain stenciling programs,
community clean-ups, citizen watch groups, and “Adopt-A-Storm
Drain” programs) and exhibits.

B Website

B Pesticides, herbicides, and fertilizer use program

®  Training for the Target Group, etc. on pollution prevention BMPs in
the SWMP.

®  Forming partnerships with all HNL tenants and the general public to
fulfill the requirements of this program.

®  Incorporating public meetings/citizen panels to discuss storm water
management policies.

®  Distribute brochures and guidances on a hazardous waste
information, awareness, and recycling program to promote
awareness of proper disposal and handling of commonly dumped
“household type” hazardous waste (e.g., used motor oil, antifreeze,
pesticides, and other toxics) within HNL for wastes.

(3) Annual Survey. The Permittee shall evaluate the progress of the public
education program by conducting an annual survey of HNL employees
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and tenants to measure both behavior and knowledge relating to storm
water. The results of the survey, with a comparison to past surveys, as
applicable, shall be summarized in the End-of-Year Report.

Public Involvement/Participation

The Permittee shall include the public in developing, reviewing, and
implementing the SWMP. The draft SWMP shall be made available to the
public on the DOT-AIR Website and at local offices. An informational meeting
shall be scheduled and announced prior to finalizing the SWMP to solicit

.comments and answer questions from the public. Other activities to involve the
public might include organizing a citizen advisory group to solicit ongoing
input from the public about changes to the SWMP and specific SWMP-related
projects, or organizing water quality-focused clean-up events to educate the
public about storm water impacts from airports.

Illicit Discharge Detection and Elimination
(1) Ilicit Connection / Illegal Discharge Elimination Program Plan

(a) . Identification of lllicit Connections and/or Illegal Discharges - The
Permittee shall revise its SWMP to include procedures for the
identification of and response to possible illicit connections and
illegal discharges. These procedures shall include, but not be limited
to, specific time deadlines for responding to identified discharges.

(b) Licenses for private drain connections. The Permittee shall require a
permit or approval for private drain connections and discharges of
sheet flow from industrial and/or construction activities to the
DOT-AIR Small MS4 and maintain a database of all approved
connections and discharges to its Small MS4. The Annual Report
shall include a table showing the facilities with permitted
connections and/or discharges (via sheet flow from industrial and/or
construction activities) to the DOT-AIR Small MS4.

(¢} Field Screening. The Permittee shall include a written plan for
observing major and minor outfalls to screen for improper
discharges. The plan shall designate priority areas for screening,
specify the frequency for screening, and identify the procedures to
be followed if a discharge is observed. The field screening plan
shall be submitted to DOH within one (1) year of the effective date
of this permit.
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(d) Investigate complaints. The Permittee shall promptly investigate

©

®

observed, suspected, or reported illicit flows and pursue enforcement
actions, as appropriate. To assist in this effort, within one (1) year of
the effective date of this permit, the Permittee shall:

(i) Develop a database to identify improper discharge activity by
DOT-AIR Property ID Number. The database shall include
information about each suspected improper discharge, the
Permittee’s investigation of that discharge, follow-up activities,
and the resolution of each discharge;

(ii) Implement a program to facilitate public réporting of illicit
discharges (e.g., environmental hotline and/or website for
reporting); and

(iii) Develop and implement a response plan to be consistent with
the requirements in this permit.

Enforcement. The Permittee shall ensure compliance with local
ordinances and pursue enforcement actions against property owners
with illegal drain connections and persons illegally discharging
pollutants to its Small MS4 through remediation and/or removal of
the discharge.

Prevent and Respond to Spills to the DOT-AIR Small MS4. The
Permittee shall continue to assess the potential for hazardous and
other deleterious material spills into the DOT-AIR Small MS4.
Based on this assessment, the Permittee shall identify industries,
activities, or areas that need to be targeted for spill prevention
education. The Permittee shall work with the Aircraft Rescue Fire
Fighting (ARFF) Crew and other emergency response teams to
provide such education. This program shall be included in the
SWMP within one (1) year of the effective date of this permit.

The Permittee shall continue to implement procedures for
information sharing between the Permittee, the ARFF Crew and
other emergency response teams. The Permittee shall monitor and
track all spills to the storm sewer system, with the purpose of
identifying problematic (e.g., reoccurring) areas or activities.

- The Permittee shall develop and implement a procedure whereby

DOH is notified of all wastewater spills or overflows from private
laterals and failing septic systems into their Small MS4. The
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Permittee shall prevent, respond to, contain, and clean up wastewater
from any such notification.

Facilitate Disposal of Used Oil and Toxic Materials. The Permittee
shall implement or continue to implement a program(s) to facilitate
the proper management and disposal or recycling of used oil, vehicle
fluids, toxic materials, and other household hazardous wastes. Such
a program shall include educational activities, public information
activities, and identification of collection sites or methods. The
program(s) shall be implemented within one (1) year of the effective
date of the permit.

Tracking - The Permittee shall maintain a database of illicit
connections, illegal discharges, and spills that tracks the type of
discharge, responsible party, DOT-AIR response, and resolution of
the discharge to the Small MS4.

Training - The Permittee shall develop and provide training within
one (1) year of the effective date of this permit, and annually
thereafier, to staff on identifying and eliminating illicit connections,
illegal discharges, and spills to the Small MS4. This training shall
be specific to DOT-AIR activities, policies, and procedures.

d. Construction Site Runoff Control

(1) Plan Review and Approval - The Permittee shall continue to implement
procedures for the receipt and consideration of public inquiries, concems,
and information submitted regarding construction activities within HNL
property. The Permittee shall:

(@

(b)

Not allow construction to commence on any contract or in-house
permit project unless and until it has verified that the project has

. received from DOH a Notice of General Permit Coverage (NGPC)

under HAR, Chapter 11-55, Appendix C, NPDES General Permit
Authorizing the Discharge of Storm Water Associated with
Construction Activity (General Construction Activity Storm Water
permit) (unless the project will disturb less than one (1) acre of land)
and satisfied any other applicable requirements of the NPDES permit
program (e.g., an individual NPDES permit);

Review Environmental Assessments (EAs) and Environmental

-Impact Statements (EISs) prepared for new developments or areas of

significant redevelopment in the HNL or its vicinity to ensure that
storm water pollution reduction measures are included in the
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development or redevelopment. As necessary, implement and
update criteria to guide the construction of storm water
detention/retention structures or other structural facilities designed to
limit storm water pollution. '

(c) Ensure that, prior to issuing a connection or discharge permit
requiring coverage under the General Construction Activity Storm
Water permit and/or any other applicable requirements of the
NPDES permit program, the project operator has provided proof of
filing a Notice of Intent (NOI) or NPDES application for permit
coverage and that a Construction BMPs Plan has been prepared;

(d) Review the applicable Site-Specific BMPs Plan to verify that it fully
meets all requirements of DOT-AIR’s Standard Specifications
and/or Special Provisions (SSPs), the General Construction Activity
Storm Water permit, and any other requirements under the NPDES
permit program, as applicable. The contractor shall implement Site-
Specific BMPs to reduce storm water pollution caused by any
construction activities within the HNL; and

(e) Submit a table in the Annual Report showing the name and start date
of any construction projects on HNL property which cause land
disturbances and/or were covered by an NGPC. If the construction
project is covered by an NGPC, also provide the NGPC File number.

Within 180 days of the effective date of this permit, the Permittee shall
develop and submit for approval a checklist that its reviewers shall use in
evaluating the BMP Plans pursuant to this paragraph. Copies of this

- checklist shall be provided to applicants for permits and to construction

contractors for their use in developing construction BMPs for
DOT-AIR-contracted construction projects.

Standard Specifications and/or Special Provision Revision - The Permittee
shall revise its SSPs to require use of the current edition of the City’s
“Best Management Practices Manual for Construction Sites in Honolulu,”
(City BMP Manual) and the City’s “Rules for Soil Erosion Standards and
Guidelines,” on all contract, in-house, and permit construction projects in
Oahu. The Permittee shall incorporate these revised SSPs, either
explicitly or by reference, into its revised SWMP.

Construction Site BMPs - The Permittee shall revise the listing and
description of Construction Activity BMPs in its SWMP to include, at a
minimum, the BMPs as contained and described in the City BMP Manual.
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Construction BMP Field Manual - Within 180 days of the effective date
of the permit, the Permittee shall develop and submit for approval a
Construction BMPs field manual describing various construction storm
water BMPs installation and maintenance procedures. The DOT-AIR
shall continue to use the existing field checklist during the development of
the Construction BMPs field manual. After submittal, the DOT-AIR shall
implement the Construction BMPs field manual. After approval, a copy
of this Construction BMPs field manual shall be provided to all DOT-AIR
field staff involved in construction and/or erosion control projects
(contract and/or in-house [e.g., Maintenance Division] permit).

Training - The Permittee shall provide annual training on the Construction
BMPs Program Plan to all DOT-AIR staff with construction storm water
responsibilities, including construction engineers, maintenance staff, and
plan reviewers. This training shall be specific to DOT-AIR activities
(including the proper installation and maintenance of approved BMPs),
policies, and procedures.

Initial Construction Inspections - Prior to the initiation of .
ground-disturbing activities at any site, except for activities associated
with the installation of BMPs at a site, an engineer or qualified inspector
employed or retained by the Permittee who reviews and becomes familiar
with the BMPs Plan, shall inspect the site to document whether the BMPs
required by the BMPs Plan have been installed correctly and in the correct
locations prior to the commencement of ground-disturbing activity.

Inspections and Enforcement - The Permittee shall revise its SWMP to
specify mandatory minimum project inspection and enforcement
requirements for DOT-AIR inspectors at all construction sites. In addition
to inspections required by the General Construction Activity Storm Water
permit, and as otherwise required under the NPDES permit program, all
in-house and contract construction projects shall be inspected at least
monthly by a qualified construction inspector who is independent (e.g.,
not involved in the day-to-day planning, design, or implementation) of the
construction projects to be inspected. The Permittee may use more than
one (1) qualified construction inspector for these inspections. The
Permittee shall develop and implement a standard inspection form and
reporting procedures for use in these inspections. The inspection form
shall include, at a minimum, a checklist for the proper installation of
BMPs specified in the BMP Plan. The reporting procedures shall include,
at a minimum, notification of any deficiencies to the DOH. The Permittee
shall further develop and implement written procedures for appropriate
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corrective actions and follow-up inspections when an inspected project is
not in full compliance with the NPDES permit, the General Construction
Activity Storm Water permit, or any other applicable requirements under
the NPDES permit program. These enforcement procedures shall be
submitted to DOH for review and acceptance within one (1) year of the
effective date of this permit.

e.  Post-Construction Storm Water Management in New Development and
Redevelopment

(1) Develop design criteria - Within one (1) year of the effective date of this

@)

€)

permit, the Permittee shall develop, submit, and implement a Post
Construction BMP Manual with specific criteria establishing when
permanent post-construction BMPs (e.g., permanent detention/retention
structures, etc.) must be included in project design to address storm water
impacts and pollutants of concem. These criteria shall take into
consideration, among other things, potential water quality impacts
anticipated from the permanent post-construction conditions, Permanent
post-construction BMPs to be considered shall include those designed to
treat storm water runoff and other structural type devices.

Project Design Review. - The Permittee shall not advertise any
construction project nor award any construction contract uniess and until
the project design has been reviewed to ensure that appropriate permanent
post-construction BMPs have been included in the project design and are
included in the bid package. No project shall proceed without the
inclusion of appropriate permanent post-construction BMPs unless there is
specific documentation demonstrating that such post-construction BMPs
are not practicable. Project documents for projects that will include
installation of permanent post-construction BMPs shall also include
appropriate requirements for their future continued maintenance.

SWMP Revisions -The Permittee shall revise its SWMP as applicable to:

(a) Require installation and appropriate maintenance of permanent
post-construction BMPs, where applicable, on all New Development
and Significant Redevelopment projects that the Permittee
undertakes.

"(b) Include the following permanent post-construction BMPs in the

SWMP: infiltration basins, infiltration trenches, media filters,
Continuous Deflective Separation (CDS) units, and other similar
technologies. ‘
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BMP, Operation and Maintenance, and Inspection Database - Within

two (2) years of the effective date of this permit, the Permittee shall
develop and implement a system to compile a database of
post-construction BMPs and the frequency of maintenance and inspection
of the BMPs. The database shall include both public and private activities
or projects which initially discharge into the Permittee’s Small MS4 and
shall begin in the plan review stage with a database or geographic
information system (GIS). Within the permit renewal application, the
Permittee shall provide the plan to map the post-construction BMPs on the
GIS. In addition to the standard information collected for all projects
(e.g., project name, owner, location, start/end date, etc.), the database shall
also include, at a minimum:

®  Type and number of Source Control BMPs

®  Type and number of Treatment Control BMPs

®  Latitude/Longitude coordinates of controls using Global Positioning
Systems (GPS) and NAD83 Datum

®  Photographs of controls

®  Operation and maintenance requirements, including frequency

®  Frequency of inspections

Retrofit Feasibility Study - The Permittee shall complete a feasibility study
to retrofit the existing Small MS4 discharging to receiving waters listed
pursuant to Section 303(d) of the Act for either sediment, siltation,
turbidity, and/or trash. The retrofits may include water quality BMPs to
meet State Water Quality Standards. A detailed scope of the feasibility

‘study shall be submitted to DOH within one (1) year of the effective date

of this permit. A final feasibility study shall be submitted to DOH within
three (3) years of the effective date of this permit. The Permittee shall
work with the Army Corps of Engineers, as necessary, to improve the
storm water quality features of flood control structures and the DOT-AIR
Small MS4. :

" Education and Training

(a) Project Proponents. Within one (1) year of the effective date of this
permit, the Permittee shall provide education and outreach material
for those parties who apply for DOT-AIR permit (e.g., developers,
engineers, architects, consultants, construction contractors,
excavators, and property owners) on the selection, design,
installation, operation and maintenance of storm water treatment
controls. The outreach material may include a simplified flowchart
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for thresholds triggering permits and requirements, a list of required
permits, implementing agencies, fees, overviews, timelines and a
brief discussion of potential environmental impacts associated with
storm water runoff.

(b) The Permittee shall provide annual training to all DOT-AIR staff
with project design and construction storm water responsibilities,
including design engineers, construction engineers, and plan review
staff, specific to DOT-AIR activities, policies, and procedures and
shall include training on the DOT-AIR Post Construction BMP
Manual.

f.  Pollution Prevention/Good Housekeeping

(1) Debris Control BMPs Program Plan

(@) Inspection/Maintenance Schedule - The Permittee shall revise its
SWMP to include procedures and a schedule for inspections of the
following:

@

(ii)

(iii)

Storm drainage system catch basins, gutters and open ditches,
trenches, and storm drains for the purpose of identifying if
cleaning of such structures is needed. Inspections,
maintenance and cleaning shall be done as necessary and at
least twice per year. Maintenance logs shall include the date,

.quantity and type of debris the contractor removed from the

vicinity of the surface water booms. Inspection logs shall
include the date, identification number, and inspection results
of storm drain nodes and absorbent booms. Maintenance logs
shall include the date, quantity and type of debris the
contractor removed from Keehi Lagoon near the Aircraft
Rescue Fire Fighting Station.

Storm water retention basins. Inspections shall be done
annually and maintenance shall be performed semi-annually.
At a minimum, one inspection shall be performed before
November 1st of each year. :

Runways/taxiways, major streets, and streets in the industrial
and commercial areas for sweeping and litter pickup as
specified in the SWMP or at least twice per month. Indicate
how and where the sweepings are disposed.
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(iv) Roads for repairs as specified in the SWMP.

' The Annual Report shall include a table showing the date, quantity

and type of swept material, identification of swept ranway/taxiway
and street sweeping, and reports of road inspection problems and/or
repairs.

Storm Drain Mapping - The Permittee shall update, as necessary, the
mapping of its Small MS4 including outfalls, storm drain pipes, open
channels, storm drainage features, and facilities.

Asset Management System - The Permittee shall continue to maintain
a comprehensive asset management system of the DOT-AIR

Small MS4 and related appurtenances including maintenance
equipment, to ensure appropriate debris removal and system
maintenance. The asset management system shall, at a minimum,
include identification of the number and location of all drain inlets
and outfalls. The Permittee shall use this asset management system
to establish priorities and to schedule and track efforts of appropriate
system maintenance and debris removal program activities such as
street sweeping, catch basin cleaning, and green waste and
accumulated soil removal. The asset management system shall
include justification of its priorities on the basis of potential impacts
to water quality.

Storm Drain Placards - The Permittee shall revise its SWMP to
develop procedures and a schedule to install and maintain storm
drain placards. Priority shall be given to the Permittee’s industrial
and commercial areas and areas with pedestrian traffic. The
Permittee shall develop a system to track placement of placards and
procedures for maintenance staff to inspect placards during routine
maintenance activities.

(2) Chemical Applications BMPs Program Plan

(a)

Training - The Permittee shall develop and implement a specific
training program for all potential appliers (bulk and hand-held) of
fertilizers, pesticides, and herbicides in the proper application of
these substances. The Permittee shall not permit the application of
fertilizers, pesticides, or herbicides unless the applier has first
received this training.
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(b) Implement appropriate requirements for pesticide, herbicide, and
JSertilizer applications. The Permittee shall revise its SWMP and
implement BMPs to reduce the contribution of pollutants associated
with the application, storage, and disposal of pesticides, herbicides,
and fertilizers from municipal areas and activities to"its'Small MS4
within one (1) year of the effective date of this permit. Municipal
areas and activities include, at a minimum, municipal facilities, '
public right-of-ways, and landscaped areas.

Such BMPs shall include, at a minimum: (1) educational activities,
permits, certifications and other measures for municipal applicators;
(2) integrated pest management measures that rely on non-chemical
solutions; (3) the use of native vegetation; (4) chemical application,
as needed; and (5) the collection and proper disposal of unused
pesticides, herbicides, and fertilizers.

The Permittee shall ensure that their employees or contractors or
employees of contractors applying registered pesticides, herbicides,
and fertilizers shall work under the direction of a certified applicator,
follow the pesticide label, and comply with the State requirements.
All Permittee employees or contractors applying pesticides,
herbicides or fertilizers shall receive training on the BMPs annually.

(c) The Permittee shall continue to evaluate the extent and magnitude of
fertilizer and pesticide runoff, including golf courses, into the
DOT-AIR Small MS4, especially those parts of the system that
discharge to the Mamala Bay and Keehi Lagoon. If significant
sources are identified, the Permittee shall develop and implement
control measures for these sources. -

(d) The Annual Report shall include a table showing date, quantity of
pesticide/herbicide/fertilizer, application location, and applicable
BMPs used during the application.

(3) Maintenance Facilities BMPs Program Plan

(a) Vehicle Baseyard Plans - For each maintenance baseyard, the
Permittee shall continue to implement and update a site-specific
Storm Water Poltution Control Plan (SWPCP) (formerly known as
BMPs) to minimize the discharge of pollutants in storm water runoff

-
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and to maintain compliance with conditions of this permit. An
individual at each facility (e.g., yard foreman) shall be charged with
ensuring implementation of the SWPCP. This individual shall be
trained to conduct inspections and identify areas for BMPs
improvement. To ensure consistency and provide assistance and
oversight, the Permittee shall identify an individual, also trained to
conduct inspections and identify areas for BMPs improvement and
independent of any specific baseyard, who shall conduct inspections
of all baseyards at least quarterly. The Permittee shall submit the
updated site-specific SWPCP for each maintenance baseyard within
180 days of the effective date of this permit. The SWPCP shall
include:

(i) - A detailed site plan

(ii) Site description

(iii) Facility layout

(iv) Pollutants potentially present in storm water

(v) Pollutant sources (including but not limited to the identification
of non-storm water sources connected to the storm drainage
system)

(vi) Storm water outfalls and monitoring points in the Storm Water
Monitoring Plan ’

(vii) Monitoring procedures in the Storm Water Monitoring Plan

(viii)Maintenance BMPs

(ix) Inspection procedures

(x) Spill prevention and response procedures

(xi) Rules and regulations to prevent the discharge of pollutants
into the DOT-AIR Small MS4. '

Maintenance BMPs - The Permittee shall develop and implement a
written set of maintenance BMPs for routine and emergency
in-house activities within 90 days of the effective date of this permit.
Activity specific BMPs shall be organized as a manual and be
created in a format that facilitates its use by field staff (e.g., field
friendly). It shall be distributed to all field staff and shall
complement the overall goals of the SWMP. The Annual Report
shall include records showing the implementation and/or
maintenance of the BMPs, the effectiveness of the BMPs and how
the effectiveness of the BMPs is determined.
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(¢) Training - The Permittee shall develop and implement a formal
storm water awareness training program for HNL Maintenance
Facility supervisors and staff that identifies potential sources of
pollution, general BMPs that can be used to reduce and/or eliminate

. such sources, and specific BMPs for their facilities and activities.
The training program shall identify why certain BMPs included in
the training document tables are not applicable to the facilities and
activities. The training shall incorporate components of the public
education campaign and educate staff that they serve a role in
protecting water quality. Maintenance supervisors and staff shall be
made aware of the NPDES permit, the overall SWMP, the SWPCP
for their baseyard, and the applicable BMPs Program(s). The
training shall be developed and submitted to DOH for review and

- acceptance within two (2) years of the effective date of this permit.
Permittee maintenance staff shall receive training within
three (3) years of the effective date of this permit, and annually
thereafter.

Industrial and Commercial Activities Discharge Management Program

The Permittee shall develop and implement an industrial and commercial
discharge management program to reduce to the MEP the discharge of
pollutants from all industrial and commercial facilities and activities which
initially discharge into the Permittee’s Small MS4. At a minimum, the program
shall include:

(1) Inventory and Map of Industrial Facilities and Activities. The Permittee
shall update and submit, in electronic and paper format, the industrial
facilities and activities inventory (industrial inventory), sorted by HNL
Property ID Number, and map of such facilities and activities discharging,
directly or indirectly, to its Small MS4 within the 4" End-of-Year Report
(also known as the permit renewal application).

The industrial inventory shall include the facility name, street address,
TMK or HNL Property ID Number, nature of business or activity,
Standard Industrial Classification (SIC) code(s) that best reflect the
facility product or service, principal storm water contact, receiving State
water, and whether a Notice of General Permit Coverage (NGPC) under
HAR, Chapter 11-55, Appendix B, NPDES General Permit Authorizing -
the Discharge of Storm Water Associated with Industrial Activities
(General Industrial Storm Water permit) or NPDES Conditional “No
Exposure” Exclusion or any other applicable NPDES permit has been
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obtained, including an NPDES Permit or NGPC File Number, issuance
date, expiration date, and administrative extension date.

Inventory and Map of Commercial Facilities and Activities. The
Permittee shall update and submit, in electronic and paper format, the
commercial facilities and activities inventory (commercial inventory),
sorted by priority areas, and map of such facilities and activities
discharging, directly or indirectly, to its Small MS4 within the permit
renewal application.

The commercial inventory shall include, by priority area, the facility
name, street address, TMK or HNL Property ID Number, nature of
business or activity, SIC code(s) that best reflect the facility product(s) or
service(s), principal storm water contact, and receiving State water.

At a minimum, the commercial inventory shall include facilities and
activities such as:

¢ Findings from follow-up investigations of the commercial facilities
identified in the Questionnaire Survey

Retail Gasoline Outlets .

Retail Automotive Services, inciuding Repair Facilities

Restaurants

Any other commercial facility that either the Permittee or DOH
determines is contributing pollutants to the DOT-AIR Small MS4
that may cause or contribute to an exceedance of State water quality
standards. .

Survey of Industrial and Commercial Facilities and Activities

A AR 2R 2R ~

The Permittee shall distribute an annual environmental survey of all
industrial facilities for the following, as applicable: above ground storage
tanks, mobile storage tanks, underground storage tanks (active or closed),
mobile solvent recovery sites, spill response materials/kits locations, drum
storage sites, paint booth sites, hazardous materials storage sites, vehicle
wash sites, oil/water separators, aircraft/vehicle maintenance, waste
storage area (which includes sub categories of drums, batteries, and
solvent recovery systems), pre-treatment units (oil/water separators, and
retention basins), hazardous material storage sites (includes sub categories
of drums, cases, etc.), etc.

At the end of each permit year (using the annual environmental survey
which is completed by each of the industrial facilities), the list of tenants
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and activities shall be reviewed and evaluated for possible additions or
changes in the monitoring points. The Annual Report shall include:

(a) A table which shows the year of closure of the “Closed Underground
Storage Tanks;”

(b) Figure(s) (plan view) showing the locations where mobile storage
tanks are used or stored;

{c). A table showing the quantity of hazardous material storage and
whether the quantity for each specific substance is considered to be
“extreme; ”

(d) Figure(s) and a table showing the location of all DOT-AIR spill
response kits;

(e) The size of the contained area of the paint booth and the type of
paint booth for the facilities in Drainage Basin A, B, and D; and

() List of Tenants with the correct SIC Code (for primary and other
industrial activities) and the year of the inspection.

Storm Water Pollution Control Plan (SWPCP). The Permittee shall
develop, maintain, and provide a SWPCP to all HNL tenants conducting
industrial activities (especially commercial tenants such as car rental
agencies) which are covered by this permit and having discharges
composed entirely of storm water for their implementation within 30 days
after the effective date of this permit.

The Permittee shall continue to implement and enforce the SWPCPs for
Tenant-Owned industrial facilities involved in vehicle or equipment
maintenance, vehicle or equipment fueling, chemical storage, recycling,
refuse transfer stations, or convenience centers. The SWPCP shall
identify:

(a) Pollutants potentially present in storm water;

(b) Pollutant sources (including but not limited to the identification of
non-storm water sources connected to the storm drainage system);

(¢) DOT-AIR Small MS4 connection permits and sewer connection and
pretreatment permits;
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(d) Storm water outfalls and monitoring points in the Monitoring Plan;
(e) Monitoring procedures in the Monitoring Plan;

() Pollutant control procedures;

(g) Spill prevention and response procedure;s;

(h) Site-specific BMPs developed for facilities (e.g., maintenance of
facility and surrounding area(s), proper disposal of oil and grease,
application of pesticides by certified applicator); and

(i) Rules and regulations to prevent the discharge of pollutants into the
DOT-AIR Small MS4.

The Permittee shall identify, maintain, and provide a list of Site-specific
Best Management Practices (BMPs) to all HNL tenants who do not meet
the Standard Industrial Classification (SIC) Codes as defined in 40 CFR
§122.26(b)(14)(i) through 122.26(b)(14)(ix) and 122.26(b)(14)(xi).
within 30 days after the effective date of this permit. BMPs may include
placement of drip pans or absorbent material under equipment, as .
required, in order to limit leakage and spills to street surfaces.

Inspection of Industrial and Commercial Facilities and Activities

The industrial/commercial inspection program shall be updated to reflect
that all industrial and commercial facilities and activities identified in the
industrial and commercial inventories required under Parts D.1.g.(1) and
D.1.g.(2) are inspected according to the schedule below. Inspectors shall
determine compliance with local ordinances and the terms of this permit.
If DOH inspects a facility for compliance with the General Industrial
Storm Water permit coverage or any other applicable NPDES permit, then
the Permittee does not need to inspect the facility that year.

All industrial facilities shall be inspected in accordance with the “NPDES
Inspection and Enforcement Manual,” dated April 2006, by the DOT-AIR
Environmental Program or applicable portions of the “NPDES
Compliance Inspection Manual” (EPA 300-B-9-014), dated

September 1994, whichever is more stringent. The Permittee shall send
the inspection report(s) to the DOH within two (2) months of the
inspection date. The Permittee shall also inspect commercial facilities to
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ensure compliance with local ordinances and the terms of this permit. The
Permittee shall conduct, at a minimum, the following number of industrial
and'commercial inspections each year:

Permit Year Number of Inspections "
i 10
2 20
3 30
4 40
S 50

If the Permittee inspects all industrial and/or commercial facilities before
completing the minimum number of inspections that year, the Permittee
shall begin inspections in the next area scheduled for inspections. Each
industrial facility that does not have NPDES permit coverage under the
NPDES permit program shall be inspected at least annually, and each
industrial facility that does have such NPDES permit coverage is
inspected at least once during the term of this permit. Commercial
dischargers with a high risk of discharge of contaminated runoff to the
DOT-AIR Small MS4 shall be inspected at least annually.

Inspections must consist of a review of implementation of BMPs for
compliance with local ordinances and this permit to assess potential
impacts to receiving waters. Inspections shall also assess potential
sources of pollutants to the DOT-AIR Small MS4 and require controls to
prevent discharge of pollutants to the DOT-AIR Small MS4. '

Inspectors shall be trained to identify deficiencies, assess potential impacts
to receiving waters, and evaluate the appropriateness and effectiveness of
deployed BMPs and SWPCPs, if applicable.

The inspectors shall use an inspection checklist, or equivalent, and
photographs to document site conditions and BMP conditions.

Records of all inspections shall be maintained for a minimum of
five (S) years, or as otherwise indicated.

Enforcement Policy for Industrial Facilities and Activities. The Permittee
shall develop and submit an enforcement policy that shall go into effect
when it has been documented that an industrial or commercial facility has
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failed to comply with local ordinances and/or terms of this permit. This
policy shall be submitted to DOH for review and acceptance within 180
days of the effective date of this permit. The policy shall be part of the

overall escalating enforcement policy and must consist of the following:

¢ Issuance of written documentation to a facility representative within
two (2) weeks of storm water deficiencies identified during
inspection. Documentation must include copies of all field notes,
correspondence, photographs, and sampling results if applicable.

¢ Atimeline for correction of the deficiencies.

¢ Provisions for re-inspection and potential enforcement actions, if
necessary.

The Permittee shall submit a table in the Annual Report showing the date,
facility and reason for the verbal warning(s) and/or written Notice of
Violation(s).

In the event the Permittee has exhausted all available sanctions and cannot
bring a facility or activity into compliance with local ordinances and this
permit, or otherwise deems the facility or activity an immediate and
significant threat to water quality, the Permittee shall provide oral
notification to DOH within one (1) week of such determination. Oral

notification shall be followed by a copy of all inspection checklists, notes,

photographs, and related correspondence within two (2) weeks of the
determination. In instances where an inspector identifies a facility that has
not applied for the General Industrial Storm Water permit coverage or any
other applicable NPDES permit, the Permittee shall provide oral
notification to DOH within one (1) week of such determination. Such oral
notification shall be followed by written notification within two (2) weeks
of the determination.

Training. The Permittee shall develop and provide training to staff on
how to conduct industrial and commercial inspections, the types of

 facilities covered by the General Industrial Storm Water permit coverage

or any other applicable NPDES permit, components in a SWPCP for
industrial facilities, BMPs and source control measures for industrial and
commercial facilities, and inspection and enforcement techniques. This
training shall be specific to DOT-AIR activities, policies, and procedures.
The training shall be developed and submitted to DOH for review and
acceptance within 90 days of the effective date of this permit. Permittee
inspectors shall receive training within 180 days of the effective date of
this permit, and annually thereafter.
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Hydrocarbon Removal and Remediation Plan

The Permittee shall continue to monitor the depth of the fuel plume and shall
notify the DOH at least 180 days before any construction which requires
remediation of the contaminated soil or construction dewatering activities. The
DOH reserves the right to include treatment protocols for these activities when
they occur. Modification of the permit to include these freatment protocols
shall be considered a minor modification for the purposes of 40 CFR Part 124.

Revise the SWMP, as necessary, if any discharge limitation or water quality standard
established in HAR, Chapter 11-54, Section 11-54-4 is exceeded. The revisions shall
include BMPs and/or other measures to reduce the amount of pollutants found to be
in exceedance from entering-State Waters.

Properly address all modifications, concerns, requests, and/or comments to the
satisfaction of the DOH and/or EPA.

a.

SWMP Modifications. The storm water pollution control activities and
compliance dates described in the SWMP may need to be modified, revised, or
amended from time to time over the life of the permit to respond to changed
conditions and to incorporate more effective approaches to pollutant control.
Minor changes may be proposed by the Permittee or requested by the the
Director or the Regional Administrator. Proposed changes that imply a major
reduction in the overall scope and/or level of effort of the SWMP must be made
for cause and in compliance with 40 CFR §122.62 and Part 124. A written
report shall be submitted to the Director for approval at least 30 days prior to
the initiation date of the major modification. The Permittee shall report and
justify all other modifications made to the SWMP in the End-of-Year Report for
the year in which the modification was made.

System Modifications include any planned physical alterations or additions to
the permitted Small MS4, any changes to the quality and quantity of discharge,
and any existing outfalls newly identified over the term of the permit, and any
new drainage system or additions to the existing system that will discharge into
a “Class 2, Inland Water” or “Class A, Marine Water,” as defined in HAR,
Chapter 11-54. -All alterations and/or additions to the DOT-AIR Small

MS4 shall be indicated in the End-of-Year Report. Major alterations and/or
additions shall be identified by letter within 30 days of the completion of the
alteration and/or addition. New storm sewer systems or additions to the existing
storm sewer system shall be reported to the Director for approval before any
discharges occur.
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The Permittee shall revise and submit the Monitoring Plan to the Director
within 180 days of the effective date of this permit for review and approval.
The Monitoring Plan shall be implemented over the term of the permit and
shall, at a minimum, include the following items:

(1) Written narrative of the proposed monitoring plan s objectives and

@)

description of activities;

The monitoring locations on a sampling location map with an explanation
of why the location was selected and the identification of the pollutants of
concemn for each of the sampling locations;

(a) Small MS4 monitoring locations shall be as follows:

Monitoring Location Description
Location

Airport Storm Drain | Environmental Asset (EA) 100 - oil water separator .

(SD) 9572 manhole south side of Aokea Place

SD 9573 EA 101- open box culvert northwest of Taxiway A &
L

SD 9328 EA 102 - storm water inlet AIR-O Baseyard

SD 7308 EA 105 - storm water inlet south of fence at north end
of Kaulele Street

SD 4283 Koi Pond - garden water features located within
Overseas Terminal Complex

(b) Tenant-Owned Industrial Facility monitoring locations shall be as

follows:
Monitoring Facility Description - ]
Location
SD 9572 & 9573 EA 100 & 101 - Aloha Airlines
SD 6875 Continental Airlines, Inc. (Continental Mlcronesla,
Chelsea Catering) : "
SD 7603 Delta Air Lines Gates and Aircraft Maintenance Area JI
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Monitoring Facility Description
Lacation
SD 9572 EA 100 - Hawaiian Airlines Maintenance Hanger Area

near SD 4502

ditch north of facility | Northwest Airlines, Inc,

near SD 4724

Discharge Point 001 | United Parcel Service

The monitoring frequency;

Visual inspection of physical objects and solid wastes;

Rainfall depth, dliration, location, and storm event return time;

Written documentation of the following:

(a) Type, frequency, and location of data gathered on levels of
pollutants in non-storm water discharges to the Small MS4;
(b) Characteristics (timing, duration, intensity, total rainfall) of the -

storm event(s);

(c) Parameters for measured pollutant loads; and
(d Range of discharge volumes to be monitored, as well as the timing,
frequency, and duration at which they are identified;

Monitoring of the following parameters

(a) For Small MS4

Discharge Minimum Typeof
Parameter (units) Limitation | Monitoring Sample
{13 Frequency {2}
Flow (GPD) Calculated or
&3 ) Estimated -
Biochemical Oxygen .
Demand (5-Day) (mg/l) ° 3 {43 | Composite {5}
l ((i:;/rgicnl Oxygen Demand {3} {4} Composite {5} II
g;ll)slxspended Solids @ - @ Composite (5} "
Hl Total Phosphorus (mg/1) 3} {4} Composite {5}
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Discharge | Minimum [* Type of
Parameter (units) Limitation | Monitoring Sample
{13 Frequency {2}
Total Nitrogen (mg/I} {6} {3} {4} Composite {5}
zlrilgt)e + Nitrite Nitrogen 3) “w Composite {5}
Total Dissolved Solids (mg/l) {3} {4} . Grab
?ﬁmonia Nitrogen (mg/1) 3) Quarterly Grab
lf Chlorophyl a (ug/) {7} (3} Quarterly Grab
Fecal Coliform or .
Enterococcus (no./100 ml) {9} Quarterly Grab
{7}, {8}
Turbidity (N.T.U.) {7} 5'0'{{ g}"’" Quarterly Grab
Oil and Grease (mg/l) 15 Annually | Grab {11}
pH (Standard Units) {12} {4} Grab {13}
Toxic Pollutants (ug/l) {14} {15} {4} {16}
== =
GPD = gallons per day .
mg/l = milligrams per liter = 1000 micrograms per liter
ug/l = micrograms per liter
no./100 ml = number per 100 milliliters
N.T.U. = Nephelometric Turbidity Units
* = Wet season - November 1 through April 30
** = Dry season - May 1 through October 31
NOTES: .
{1} Pollutant concentration levels shall not exceed the discharge limits or be

{2}

outside the ranges indicated in the table. Actual or measured levels which
exceed those discharge limits or are outside those ranges shall be reported to
the Director as required in Section 16.f, of the Standard NPDES Permit
Conditions within 30 days after the Permittee becomes aware of the results.
The Permittee shall provide the DOH with an explanation of the pollutant
origin. Monitoring results shall be submitted on the DMR Form, This
requirement shall supersede the immediate reporting requirement in the
Standard NPDES Permit Conditions for these limitations only.

The Permittee shall collect samples for analysis from a discharge resulting
from a representative storm. A representative storm means a rainfall that
accumulates more than 0.1 inch of rain and occurs at least 72 hours afier the
previous measurable (greater than 0.1 inch) rainfall event.

“Grab sample” means a sample collected during the first 15 minutes of the
discharge.
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“Composite sample” means a combination of at least two (2) sample
aliquots, collected at periodic intervals. The composite shall be flow
proportional; either the time interval between each aliquot or the volume of
each aliquot must be proportional to either the flow at the time of sampling

" or the total flow since the collection of the previous aliquot. The Permittee
.may collect aliquots manually or automatically.

Samples for analysis shall be collected during the first 15 minutes of the
discharge and at 15-minute intervals thereafter for the duration of the
discharge, as applicable. If the discharge lasts for over an hour, sample
collection may cease.

No limitation at this time. Only monitoring and reporting is required.

The discharge from the Japanese, Chinese, and Hawaiian garden water
features located within the Intenational Terminal Complex to the Manuwai
Canal shall be monitored once per calendar quarter. The other discharges
shall be monitored once per calendar year.

If the duration of the discharge event is less than 30 minutes, the sample
collected during the first 15 minutes of the discharge shall be analyzed as a
grab sample and reported toward the fulfillment of this composite sample
specification. If the duration of the discharge event is greater than

30 minutes, the Permittee shall analyze two (2) or more sample aliquots as a
composite sample.

The Total Nitrogen parameter is a measure of all nitrogen compounds in the
sample (nitrate, nitrite, ammonia, dissolved organic nitrogen, and organic
matter present as particulates). .

Only the discharge from the Japanese, Chinese, and Hawaiian garden water
features located within the International Terminal Complex to the Manuwai
Canal shall be monitored.

Applicable if potentially present in the discharge.

Effluent limitation is the specific criteria established in HAR,
Chapter 11-54, Section 11-54-8 for the classification of the receiving state
waters, as applicable.

Limitation refers to the geometric mean not to exceed the given value.

The Permittee shall measure Qil and Grease using EPA Method 1664,
Revision A.

For discharge into Class 2, Inland Waters, the pH shall not deviate more
than 0.5 units from ambient conditions and shail not be lower than 5.5 nor
higher than 8.0. For discharge into Class A, Marine Waters, the pH shall
not deviate more than 0.5 units from a value of 8.1, except at coastal
locations where and when freshwater from stream, stormdrain or
groundwater discharge may depress the pH to a minimum level of 7.0.
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{13} The Permittee shall measure pH within 15 minutes of obtaining the grab
sample.

{14} Toxic pollutants, as identified in Appendix D of 40 CFR Part 122 or in

. HAR, Chapter 11-54, Section 11-54-4, need only be analyzed if they are
identified as potential pollutants requiring tonitoring in the SWPCP. The
Permittee shall test for the total recoverable portion of all metals, If
monitoring results indicate that the discharge limitation was equaléd or
exceeded, the SWPCP shall be amended to include additional BMPs
targeted to reduce the parameter which was in excess of the discharge
limitation,

{15} Effluent limitations are the acute water quality standards established in
" HAR, Chapter 11-54, Section 11-54-4. For pollutants which do not have
established acute water quality standards, any detected concentration greater
than 0.01 mg/] shall be reported.

{16} Cyanide and the volatile fraction of the toxic organic compounds shall be
sampled by grab sample. All other pollutants, as identified in Appendix D
of the 40 CFR Part 122 or in HAR Chapter 11-54, Section 11-54-4 shall be
sampled by composite sample.

(b) For Tenant-Owned Industrial Activities

: Discharge Minimum Type of
Parameter Limitation | Monitoring" Sample
{1} Frequency {2}
I Flow (GPD) {3} {4} Calculated or
Estimated
Biochemical Oxygen Demand {3} {4} Composite {5}
(5-Day) (mg/l)
Chemical Oxygen Demand {3} {4} | Composite {5}
(mg/D) '
Total Suspended Solids (mg/l) {3} - {4} Composite {5}
Total Phosphorus (mg/1) {3} {4} .| Composite {5} '1
Total Nitrogen (mg/l) {6} {3} {4} Composite {5}
E;t;;ilt)e + Nitrite Nitrogen 3} 4 Composite {5}
Oil and Grease (mg/l) 15 {4} Grab {7}
pH (Standard Units) {8} {4} Grab {9}
Aluminum (ug/) {10} {5} {4} Composite {5}
Cadmium (pg/1) {10} 43 {4} Composite {5}
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Discharge Minimum Type of |
Parameter Limitation | Monitoring Sample

{1} Frequency {2}

Chromium (VI) (ug/l) {10} 1,100 {4} Composite {.5}_

Copper (ug/l) {10} T 29 {4} Composite {5}

Lead (ug/l) {10} - 140 {4} Composite {5}

Nickel (ug/t) {10} 75 @) Composite {5}

Silver (ug/1) {10} 23 {4} Composite {5}

Zinc (ug/l) {10} 95 {4} Composite {5}

GPD
mg/l
pgl

Benzene (ug/l) 1,700 {4} Composite {5}

gallons per day
milligrams per liter = 1000 micrograms per liter
micrograms per liter

NOTES: .

{1}

{2}

{3}

Pollutant concentration levels shall not exceed the discharge limits or be
outside the ranges indicated in the table. Actual or measured levels which
exceed those discharge limits or are outside those ranges shall be reported to
the Director as required in Section 16.f. of the Standard NPDES Permit
Conditions within 30 days after the Permittee becomes aware of the results.
The Permittee shall provide the DOH with an explanation of the pollutant
ofigin. Monitoring results shall be submitted on the DMR Form. This
requirement shall supersede the immediate reporting requirement in the
Standard NPDES Permit Conditions for these limitations only.

The Permittee shall collect samples for analysis from a discharge resulting
from a representative storm. A representative storm means a rainfall that
accumulates more than 0.1 inch of rain and occurs at least 72 hours after the
previous measurable (greater than 0.1 inch) rainfall event.

“Grab sample” means a sample collected during the first 15 minutes of the
discharge. )

“Composite sample” means a combination of at least two (2) sample
aliquots, collected at periodic intervals. The composite shall be flow
proportional; either the time interval between each aliquot or the volume of
each aliquot must be proportional to either the flow at the time of sampling
or the total flow since the collection of the previous aliquot. The Permiltes
may collect aliquots manually or automatically.

Samples for analysis shall be collected during the first 15 minutes of the
discharge and at 15-minute intervals theredfter for the duration of the
discharge, as applicable. If the discharge lasts for over an hour, sample
collection may cease.

No limitation at this time. Only monitoring and reporting is required.
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Each monitoring location shall be monitored at least once during the term of
this permit.

If the duration of the discharge event is less than 30 minutes, the sample
collected during the first 15 minutes of the discharge shall be analyzed as a
grab sample and reported toward the fulfiliment of this composite sample’
specification. If the duration of the discharge event is greater than 30
minutes, the Permittee shall analyze two (2) or more sample aliquots as a
composite sample.

The Total Nitrogen parameter is a measure of all nitrogen compounds in the
sample (nitrate, nitrite, ammonia, dissolved organic nitrogen, and organic
matter present as particulates).

The Permittee shall measure Oil and Grease using EPA Method 1664,
Revision A,

For discharge into Class 2, Inland Waters, the pH shall not deviate more
than 0.5 units from ambient conditions and shall not be lower than 5.5 nor
higher than 8.0. For discharge into Class A, Marine Waters, the pH shall
not deviate more than 0.5 units from a value of 8.1, except at coastal
locations where and when freshwater from stream, stormdrain or

. groundwater discharge may depress the pH to a minimum level of 7.0.

The Permittee shall measure pH within 15 minutes of cbtaining the grab
sample.

The Permittee shall test for the total recoverable portion of all metals. If
monitoring results indicate that the discharge limitation was equaled or

- exceeded, the SWPCP shall be amended to include additional BMPs

targeted to reduce the parameter which was in excess of the discharge
limitation, ’

Written documentation of the analytical methods to be used;

(@
(b)
(c)

Sample holding time;
Preservation techniques; and
Test method and method detection level:

() Conduct monitoring in accordance with test procedures
approved under 40 CFR Part 136, or unless otherwise
specified, with detection limits low enough to measure
compliance with the discharge limitations specified in
Part E.1.b.(7) of this permit. For cases where the
discharge limitation is below the lowest detection limit of
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the appropriate test procedure, the Permittee shall use the
test method with the lowest detection limit.

(ii) If a test method has not been promulgated for a particular
constituent, the Permittee may use any suitable method
for measuring the level of the constituent in the discharge
provided the Permittee complies with 40 CFR Part 136.4
- Application for alternate test procedures.

(9) Written documentation of the Quality Assurance/Quality Control
procedures to be used;

(10) Data gatliered on levels of pollutants in non-storm water discharges
to the DOT-AIR Small MS4;

(11) Using rainfall data collected by the Permittee, the Permittee shall
relate rainfall events, measured pollutant loads, and discharge
volumes from the DOT-AIR Small MS4; and

(12) Estimated budget to be implemented for the term of the permit.

b.  The Director may specify other discharge parameters, monitoring
requirements and limitations, in addition to the monitoring requirements
specified.

c. The DMRs for Aloha Airlines; Continental Airlines, Inc. (Continental
Micronesia, Chelsea Catering); Delta Air Lines Gates and Aircraft
Maintenance Area; Hawaiian Airlines Maintenance Hanger Area;
Northwest Airlines, Inc.; and United Parcel Service shall be submitted for
Calendar Year 2005 within 30 days of the effective date of this permit.

Other WLAs

As additional WLAs are adopted by DOH that identify the Permittee as a
source, the Permittee shall develop implementation and monitoring plans for a
minimum of one (1) additional WLA per year within one (1) year of the
adoption date.
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REPORTING REQUIREMENTS

1.  End-of-Year Reports

a.

The Permittee shall submit a detailed evaluation of all storm water control
measutes implemented during the past fiscal year. The Permittee shall

.. submit the End-of-Year Report by August 31st of each year.

The Permittee shall revise its SWMP to include a description of reporting
procedures and activities, including schedules and proposed content of
reports such that, at a minimum, the following is reported for each storm
water program component in each report: ’

(D

@

Requirements - Describe what the Permittee was required to do
(describe status of compliance with conditions of this permit and
other commitments set forth in the SWMP).

Past Activities - Describe activities over the reporting period in
comparison to the requirements, including, where applicable,
progress accomplished toward meeting specific measurable goals,
standards and milestones or other specific performance requirements
(e.g., an updated tenant list, SIC list, and issued connection permit
list, as well as the survey/inspection results and any noncompliance
documentation; a list of construction plans reviewed and
construction site investigations, report assessments of the need for

- permanent detention/retention structures, the status of the

development and implementation of review criteria, and road
construction BMPs; a report on inspections and maintenance, a
report on activities and specific BMPs utilized by the Permittee and
its tenants not meeting the definition of industrial activities under
40 CFR §122.26(b)(14); a report on the permits/approvals issued for
connection to the DOT-AIR Small MS4, denials of requests for
connection, and illicit discharges cited and removed throughout the
year; the number of outfalls screened, any complaints received and
corrected, and the number and location of dye or smoke tests
conducted; and Annual Monitoring Report as required in Part F.2. of
this permit). When requirements were not fully met, include a
detailed explanation as to why the Permittee did not meet its
commitments for the reporting period. Also describe an assessment
of the SWMP, including progress towards implementing each of the
SWMP program components.
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(3) Future Activities - Describe planned activities, including, where
applicable, specific activities to be undertaken during the next
reporting period toward accomplishing specific measurable goals,
standards and milestones or other specific performance
requirements.

(4) Resources - Report on the status of the Permittee’s resource base for
implementing this NPDES permit during the applicable reporting
period and an estimate of the resources over and above those
required in the current reporting period that will be required in the
next reporting period. The report shall include the breakdown of
monetary resources required in the past and next reporting periods
for each of the SWMP components.

Modifications. In each report, the Permittee shall describe any
modifications made to the SWMP and implementation schedule during the
past year, including justifications. The Permittee shall also describe major
modifications made to the Permittee’s Small MS4, including, but not
limited to, addition and removal of outfalls, drainage lines, and treatment
facilities.

Program Effectiveness Reporting. Within one (1) year of the effective
date of the permit, the Permittee shall submit to DOH a written strategy
for determining effectiveness of its SWMP. The strategy shall include
water quality monitoring efforts as well as program implementation
information and other indicators. The Permittee shall include an
assessment of program effectiveness and identification of water quality
improvements or degradation beginning with the second End-of-Year
Report.

Annual Monitoring Report

The Annual Monitoring Report shall cover the past fiscal year and shall, at a
minimum, include the following items:

a.

b.

Written narrative of the past fiscal year’s activities, including a description
of objectives, activities, and coordination with other agencies;

A summary and analysis of monitoring data, submitted on the Discharge
Monitoring Report (DMR) Form(s) with the same units as used in

Part E.1.a.(7);

An explanation of the pollutant origin, as apphcable

A narrative evaluation addressing the need, if any, for additional or
different monitoring points;
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€. A monitoring plan to be implemented over the coming fiscal year. The
plan shall, at a minimum, include the items listed in Part E.1 .a.

f.  Report on any allowable emergency non-storm water discharges for the
past fiscal year;

g Datd gathered on levels of pollutants in non-storm water discharges to the
DOT-AIR Small MS4; and o

h.  Using rainfall data collected by the Permittee, the Permittee shall relate
rainfall events, measured pollutant loads, and discharge volumes from the
DOT-AIR Small MS4.

Memorandum of Understanding (MOU) - Roles, Responsibilities, and Legal
Authority of DOT-AIR

DOT-AIR shall continue to maintain and comply with the “Memorandum of
Understanding Between the Department of Transportation, State of Hawaii, and
Department of Health, State of Hawaii” which was executed on

March 29, 2000, to help the DOT-AIR comply with its NPDES permit
coverages for various airports. As stated in the MOU, 40 CFR 122.26(d)(2)(i)
requires that DOT-AIR obtain the legal authority to control the discharge of
pollutants to its Small MS4. Amendments to the MOU, if any, shall be
summarized in the End-of-Year Report.
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. Exhibit "I"

The following Section 4.26 of the General Conditions of Design-Build Contracts City
and County of Honolulu (02/2009) describes the terms of the CITY”s warranty to the
STATE, pursuant to the terms of Article III, Paragraph 10 of the Master Agreement.
Section 4.26(e) is not applicable to the extent that it limits the guarantee period for a
period of one year upon final acceptance of the work by the Officer-in-Charge; for the
purposes of the Master Agreement the guarantee period of the CITY s warranty to the
STATE is twenty-four (24) months after STATE acceptance of PROJECT work and
maintenance work.

[Insert Section 4.26 of the General Conditions of Design-Build Contracts City and
County of Honolulu (02/2009)]



(e) When the Officer-in-Charge determines that the project is substantially complete, a pre-final
inspection will be conducted by the Officer-in-Charge along with representatives of other City agencies
interested in the project, within seven days of receipt of the request from the Contractor.

(D 1f the pre-final inspection discloses only minor discrepancies, the Officer-in-Charge shall accept
the project as substantially complete and issue in writing, a list of the discrepancies that need to be _
cotrected including all documents required by the Contract, hereinafter referred to as the "punch list," and
the time in which the Contractor must complete the punch list, The date of acceptance of the project as
substantially complete shall signify the end of the contract completion time.

(8) The Contractor shall, within seven days after receipt of the punch list, proceed to complete the
iterns on the punch list. Upon completion, the Contractor shall submit a written request for a final
inspection, after which, if the Officer-in-Charge finds that all discrepancies are satisfactorily corrected, the
Officer-~in-Charge will accept the project as completed, hereinafter referred to as “final acceptance,"

(h) Noncompliance. Ifthe Contractor fails to proceed or complete the punch list within the specified
times, the Officer-in-Charge may proceed to have such work performed at the Contractor's expense, and
the Contractor's sureties will be liable therefor. The City shall be entifled to reasonable attorneys' fees,
consultants' fees and cosls necessarily incurred by the Contractor's refusal to complete the contract and to

pay such costs of corrective work.

() Upon final acceplance, the Contractor shall be relieved of its responsibility in maintaining and
protecting the work and site and for injury to persons or property. Release of final payment shall be as
specified in section 6.7, "Rinal Payment.” -

(ij Prior to release of final payment, the Contractor shall submit, within thirty days after final
acceptance, or within such time as the Officer-in-Charge may allow, all remaining documents required by

the Contract. :

426  Guarantee. (a) This guarantee shall be deemed supplemental to guarantee provisious provided in
other sections of the specifications for the individual units and systems of units so speoified.

(b) Performance. The Conlractor guarantees its performance and the performance of its
subeontractors under the contract,

(¢) Materials and equipment. The Contractor also guarantees all materials and equipment farnished or
instatled under the contract against defects and poor workmanship and to be in operable condition upon
final acceptance of the work or portions of the work, and that all such materials and equipment conform to
the requirements of this contract and be fit for the use intended,

(d) Design, The Contractor guarantees the design to meet the criteria and operating requirements
specified and against failure to perform in accordance with such oriteria and operating requirements,

(¢) Guamantee period. Unless otherwise specifically stated in the RFP that a longer period is intended,
the guarantes shall extend for a period of one year upon final acceptance of the work by the Officer-in-
Charge and shall inclide all labor, materials, equipment and parts. The Officer-in-Charge may also

_ determine the guarantee peried to commence upon acceptance of the material or equipment installed, or
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work performed. Furthermore, this pericd shall be extended from the time of correction of any defect or
failure, corrected under the terms of this guarantee, for a like period of one year. The Contractor shall
provide a new certificate of guarantee for the extended one-year period.

(® Corrections- The Contractor shall correct all defects or failures discovered within the guarantee
period. The City will give the Contractor prompt written notice of such defects or failures following their
discovery, The Contractor shall commence cotrective work within seven days following notification and
shall diligently prosecute such work to completion. The Contractor shall bear all costs of corrective work,
which shall include necessary disassembly, transportation, reassembly and retesting; as well as repair or
replacement of the defective materials or equipment and any necessary disassembly and réassembly of

adjacent work.

(8) Noncompliance. If the Contractor fails to perform corrective work in the manner and within the
time stated, the City may praceed fo have such work performed at the Contractor's expense, and the
Coniractor’s surctics will be liable therefor. The City shall be entitled to reasonable attorneys' fees,
consultants' fees and costs necessarily incurred by the Contractor's refusal to complete the contract and to

pay such costs of corrective work.,

(h) Performance bond. Unless otherise specifically stated in the RFP that a fonger petiod is
intended, the performance bond shall be in full force and effect for the duration of the contract and for a
period of onc year after final acceptance of the contract by the Officer-in-Charge,

(i) Rights and remedies. The rights and remedies of the City under this provision do not preclude the
exexcise of any other rights or remedies provided by this contract or by law with respect to unsatisfactory
work performed by the Contractor. .

427  As-built drawings. The Contractor shall maintain at the job site two (2) sets of full size contract
drawings, marking them in red to show all variations between the construotion actually provided and that
indicated or specified in the contract documents, inchiding buried or concealed herein, or where variations
in scope or character of work from that of the original contract are authorized, the drawings shall be
marked to define the construction actually provided, ‘Where equipment installation is involved, the size,
manufacturer’s name, model number and power input or output chavacteristics, as applicable, shall be
shown on the as-built drawings. The representations of such changes shall conform to standards and
details as necessary to clearly portray the as-built construction,

The drawings shall be maintalned and updated on a daily basis. Monthly and final payments to the
Contractor shall be subjeot to prior approval of the updated drawings, including approved Change Order

changes to design. :

On completion of the work, both sets of marked-up drawings shall be delivered to the Officer-in-
Charge and shall be subject to the Officer-in-Charge’s approval before acceptance.
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EXHIBIT 2

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (“this Agreement”)
is entered into and is effective as of , 2013 (the “Effective Date”), by and
between the CITY AND COUNTY OF HONOLULU, a municipal corporation of the
State of Hawaii, with its principal place of business and mailing address at Honolulu
Hale, 530 South King Street, Honolulu, Hawaii 96813 (“Assignor” or the “City”), and
the HONOLULU AUTHORITY FOR RAPID TRANSPORTATION, a semi-
autonomous agency of the City and County of Honolulu, with its principal place of
business and mailing address at 1099 Alakea Street, Suite 1700, Honolulu, Hawaii 96813
(“Assignee” or “HART”).

WITNESSETH:

WHEREAS, the City, by HART, is constructing the Kamehameha Highway
Guideway, the Airport Guideway, and the City Center Guideway Sections (the “Project™)
of the Honolulu Rail Transit Project, which is a fixed guideway system (“HRTP”);

WHEREAS, the Project is proposed to be situated within highway rights-of-way
that are under the jurisdiction, authority, and control of the State of Hawaii, Department
of Transportation (“State™);

WHEREAS, in connection with the HRTP, Assignor and the State entered into
that certain Master Agreement between the City and County of Honolulu and the State of
Hawaii for the Honolulu Rail Transit Project (Sections to and from: Kamehameha
Highway Guideway, Airport Guideway and City Center Guideway) dated . ,
2013 (the “Master Agreement”);

WHEREAS, the Master Agreement contemplates Assignor and the State entering
into incidental or related agreements in connection with the HRTP, including, but not
limited to, Joint Use and Occupancy Agreements (collectively, “Related Agreements”;
the Master Agreement and the Related Agreements being collectively called the
“Agreements”); '

WHEREAS, under Section 17-103 of the Revised Charter of the City and County
of Honolulu 1973, as amended (the “Charter”), HART has the authority to develop,
operate, maintain, and expand the HRTP;

WHEREAS, Ordinance 07-001 (2007) (“Ordinance 07-001”) requires that capital
costs to construct the HRTP shall be paid entirely from general excise and use tax
surcharge revenues, interest earned on those revenues, and any federal, state, or private
revenues;

WHEREAS, HART, as a semi-autonomous agency of the City, negotiated the
terms and conditions of the Agreements; and
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WHEREAS, in accordance with the provisions of the Charter and
Ordinance 07-001, Assignor wishes to assign all of its rights, duties, liabilities, and
obligations under the Agreements to Assignee and Assignee wishes to assume all such
rights, duties, liabilities and obligations under the Agreements;

NOW, THEREFORE, in consideration of the foregoing and of the mutual
promises hereinafter set forth, the parties hereto agree as follows:

1. TERMS. Terms not defined herein shall have the meanings ascribed to them in
the Agreements.

2. ASSIGNMENT. Assignor hereby assigns, transfers, sets over and delivers unto
Assignee, and its successors and permitted assigns, and all of the right, title and interest
of Assignor and all of Assignor’s rights, duties, liabilities and obligations in and to the
Agreements, to have and to hold the same with the benefit of all rights, powers, promises,
covenants and agreements which are set forth in the Agreements, as set forth in the
Agreements.

3. ASSUMPTION. Assignee, for itself and its successors and assigns, hereby agrees
to succeed to and to assume all of Assignor’s rights, duties, liabilities and obligations in
and to the Agreements. Furthermore, ASSIGNEE does hereby promise, covenant and
agree that Assignee will observe and perform all of the covenants in the Agreements
contained and on the part of Assignor to be observed and performed, including, without
limitation, the obligation to pay for all capital costs to construct the HRTP;

4. FUTURE RELATED AGREEMENTS. Assignor and Assignee hereby agree
that, if the City is required by to enter into any future Related Agreements with the State
(the “Future Agreements™), the City shall have the right to approve of the terms and
conditions of the Future Agreements and, upon execution of the Future Agreements by
the parties thereto, the rights, duties, liabilities and obligations of the City in and to such
agreement(s) shall be assigned to HART and HART shall assume all such rights, duties,
liabilities and obligations in and to the Future Agreements.

5. INDEMNITY. Assignee will indemnify, defend and hold Assignor harmless
from and against all obligations, liabilities, claims, accounts, and demands (including,
without limitation, attorneys’ fees) arising or accruing under the Agreements and Future
Agreements.

6. GENERAL PROVISIONS. The parties hereto agree that (1) the terms
“Assignor” and “Assignee,” as used herein, or any pronouns used in place thereof, shall
mean and include the named Assignor and Assignee and their respective successors and
permitted assigns, and shall be so construed such that, whenever applicable with
reference to any of them, the use of the singular shall include the plural, the use of the
plural shall include the singular, and the use of any gender shall include either or both of
the other genders, and (2) except as specifically set forth in this Agreement, all terms and
conditions of the Agreements shall remain in full force and effect.
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Agreement
as of the Effective Date.

“Assignor” or “City” “Assignee” or “HART”

CITY AND COUNTY OF HONOLULU  HONOLULU AUTHORITY FOR RAPID
TRANSPORTATION

Michael D. Formby, Director Daniel A. Grabauskas

Department of Transportation Services Executive Director and CEO

APPROVED AS TO FORM APPROVED AS TO FORM

AND LEGALITY AND LEGALITY

Deputy Corporation Counsel Deputy Corporation Counsel

For the City For HART
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII

CERTIFICATE

RESOLUTION 13-203, CD1, FD1

Introduced: 08/28/13 By: ERNEST MARTIN (BR) Committee: INTERGOVERNMENTAL
AFFAIRS AND HUMAN
SERVICES

Title: RESOLUTION AUTHORIZING THE EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT WITH THE
STATE OF HAWAI, DEPARTMENT OF TRANSPORTATION, RELATING TO A MASTER AGREEMENT
BETWEEN THE CITY AND COUNTY OF HONOLULU AND THE STATE OF HAWAII FOR SECTIONS OF THE
HONOLULU RAIL TRANSIT PROJECT FROM KAMEHAMEHA HIGHWAY TO ALA MOANA CENTER, AND AN
AGREEMENT WITH THE HONOLULU AUTHORITY FOR RAPID TRANSPORTATION (HART) RELATING TO
THE CITY'S ASSIGNMENT AND HART'S ASSUMPTION OF THE CITY’S OBLIGATIONS THEREUNDER.

VERSIONS: COMMITTEE - MEETINGS: COMMUNICATIONS/
: | REPORTS: MINUTES & VIDEOS TESTIMONIES (If Any):
RES13-203 CR-270 Click Here
RES13-203, CD1
RES13-203, CD1, FD1 VIDEOS - Click Here

Voting Legend: * = Aye w/Reservations

09/09/13 INTERGOVERNMENTAL CR-270 - RESOLUTION REPORTED OUT OF COMMITTEE FOR ADOPTION AS
AFFAIRS AND HUMAN AMENDED IN CD1 FORM.
SERVICES '

09/11/13 COUNCIL RESOLUTION AMENDED TO FD1.

9 AYES: ANDERSON, éHABiG, FUKUNAGA, HARIMOTO, KOBAYASHI,
MANAHAN, MARTIN, MENOR, PINE.

CR-270 AND RESOLUTION 13-203, CD1, FD1 WERE ADOPTED.

9 AYES: ANDERSON, CHANG, FUKUNAGA, HARIMOTO, KOBAYASHI*,
MANAHAN, MARTIN, MENOR, PINE.

I hereby, certify that the above is a true record of action by the Council of the &

we LN - VWG

BERNICE K. N. MAU, CITY ELERK




